GARVEY MCNE IL & Edward R. Garvey
ASSOCIATES, S.C. ' Kathleen G. McNeil

Peter E. McKeever
ATTORNEYS AT LAw ' Anne M. Bensky

January 24, 2011

VIA HAND DELIVERY

Clerk of Court Carlo Esqueda
Dane County Courthouse

215 S Hamilton St.

Madison WI 53703

RE:  In the Matter of the Rehabilitation of
Segregated Account of Ambac Assurance Corporation
Dane County Case No: 10 CV 1576

Dear Mr. Esqueda:
Enclosed for filing please find the following submitted by One State Street LLC:

« An original Notice of Appeal
_« Docketing Statement (copy)
o Statement on Transcript (copy)
«  $195.00 check made out to the Wisconsin Court of Appeals
e $15.00 check made out to Dane County Clerk of Courts

By copy of this letter, all counsel who have appeared in this action are being
served via email.

Thank you.

Sincerely,
Garvey McNeil & Associates, S.C.

Enc.

CC:  Honorable William D. Johnston (via U.S. Mail)
Michael B. Van Sicklen (via U.S. Mail)
Daniel Stolper (via U.S. Mail)
Service List (via-email)

One Odana Court 8 Madison, WI 53719
Telephone {608) 256-1003 B Facsimile (608) 256-0933% & www.gminattorneys.com
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GARVEY MCNE IL & Edward R. Garvey
ASSOCI ATES, S.C. Kathleen G. McNeil

Peter E. McKeever
ATTORNEYS AT Law Anne M. Bensky

January 24, 2011

VIA HAND DELIVERY

A. John Voelker, Clerk
Court of Appeals

110 E. Main St., Ste 215
Madison, WI, 53701

RE:  In the Matter of the Rehabilitation of
Segregated Account of Ambac Assurance Corporation
Dane County Case No: 10 CV 1576
Dear Mr. Voelker:

Enclosed please find the following documents submitted by One State Street
LLC:

+ Notice of Appeal
» Docketing Statement (original and one copy)

» Statement on Transcript

The original Notice of Appeal and filing fees have been submitted to the Dane
County Circuit Court Clerk.

Thank you for your attention to this matter.

Sincerely,

Enc.

CC: Honorable William D. Johnston (via U.S. Mail)
Michael V. VanSicklen (via U.S. Mail)
Daniel Stolper (via U.S. Mail}
Service List (via email)

One Odana Court 8 Madison, WI 53719
Telephone (608) 256-1003 B Facsimile (608) 256-0933

e 3

B www.gmmattorneys.com




STATE OF WISCONSIN CIRCUIT COURT DANE COUNTY

. )
In the Matter of Rehabilitation of ) Case No. 10CV 1576
) Honorable William D. Johnston
Segregated Account of Ambac ) '
Assurance Corporation )
)
NOTICE OF APPEAL

To:  Dane County Circuit Court
Dane County Courthouse
215 S Hamilton St.
Madison WI 53703

Office of the Commissioner of Insurance
Ted Nickel, Commissioner of Insurance
¢/0 Attorney Michael B. Van Sicklen
Foley & Lardner LLP _
150 East Gilman Street

Post Office Box 1497

Madison, W1 53701

Ambac Assurance Corporation

¢/o Daniel W. Stolper

Stafford Rosenbaum LLP

222 West Washington Ave, Sic 900

Post Office Box 1784

Madison, W1 53701

PLEASE TAKE NOTICE that One State Strect LLC appeals to the Court of Appeals,

District IV, from the whole final Jjudgment entered on October 26, 2010 and re-entered with a
correction on November 1, 2010, in case number 10-CV-15 76, the honorable William D.
Johnston presiding, in favor of the Office of the Commissioner of Insurance and against One

State Street LILC. The October 26, 2010 order, titled, “Decision on the Motions Challenging the

Legality of the Establishment and Structure of the Segregated Account; The Challenges to the




Temporary Injunction Concerning the Exercise of Control Rights, withholding of Premiums and
Other Objections; and Motions to Formally Intervene as Parties to this Rehabilitation Action,”
denied One State Street’s motion to modify or dissolve the Temporary Injunction and its motion
to intervene.

This is not an appeal within Wis. Stat. §. 752.31(2).

This is not an appeal entitled to preference by statute.

Dated: January 24, 2011

Garvey McNeil & Associates, S.C.

One Odana Court

Madison, Wisconsin 53719
Tel: (608) 256-1003

Fax: {(608) 256-0933

D. Ross Martin

Andrew . Devore
Ropes & Gray LLP
Prudential Tower

800 Boylston Street
Boston, MA 02199-3600
Tel: (617) 951-7266
Fax: (617) 235-0454

Mark 1. Bane

Ropes & Gray LLP

1211 Avenue of the Americas
New York, NY 10036-8704
Tel: (212) 841-8808

Fax: (646) 728-1662

COUNSEL FOR ONE STATE STREET LLC




" STATE OF WISCONSIN COURT OF APPEALS DISTRICT [V COUNTY OF ORIGIN Dane

Case Caption {(Case Name)

In the Matter of the Rehabilitation of:

DOCKETING STATEMENT

Segregated Account of Ambac Assurance Corporation Circuit Court Case No. 10 CV 1576

Case Number Issued by Court of Appeals

Appellant{s) {Cross-Appellant}
One State Street LLC

Attorney's Name and Address (Space for file stamp.)
Anne Bensky

Kathleen McNeil

Garvey McNeil & Associates, S.C.
One Odana Court

Madison, WI 53705

D. Ross Martin

Andrew G. Devore

Ropes & Gray LLP

Prudential Tower, 800 Boylston St.
Boston, MA 02199

Mark I. Bane

Ropes & Gray LLP

1211 Avenue of the Americas
New York, NY 10036

Attorney’s Telephone Number

608-256-1003
617-951-7266
212-841-8808

Respondent(s) (Cross-Respondent)

Wisconsin Office of the Commissioner of

Insurance, Ted Nickel, Commissioner

Ambac Assurance Corp.

Attorney's Name and Address
Counsel for OCI
Michael B. Van Sicklen
Matthew R. Lynch
Toley & Lardner LLP
150 E. Gillman St.
Madison, WI 53701

Counsel for Ambac Assurance Corp.
Daniel W. Stolper

Stafford Rosenbaum LLP

222 W. Washington Ave, Ste 900
Madison, W1 53701

Henry I. Ricardo

Richard W. Reinthaler
William G. Primps

Emily L. Saffitz

Peter A. Fvanick

Dewey & Leboeuf LLP

1301 Avenue of the Americas
New York, NY 10019

608-256-0226

Attorney's Telephone Number

608-257-5035

212-259-8000

AP-027, 09/04 DOCKETING STATEMENT

Wis. Stats. §§809.10(1)(d}, 509.17(1) and 809.40(3)

This form shall not be modified. It may be supplemented with additional material.
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DOCKETING STATEMENT Page 2 of 4 Case No. 10 CV 1576

CRITERIA FOR EXPEDITED APPEALS
»  This Docketing Statement is used solely to determine whether an appeal should be placed on the
expedited appeal calendar. The respondent is not required to respond to the Docketing Statement.
Generally, an appeal is appropriate for the expedited appeal calendar if:
1. no more than 3 issues are raised:
2. the parties’ briefs will not exceed 15 pages in length; and
3. the briefs can be filed in a shorter time than normally allowed.
These requirements can be modified somewhat in appropriate cases.
» Parties should assume that the appeal will proceed under regular appellate procedure unless the court
notifies them that the appeal is being considered for placement on the expedited appeals calendar.

JURISDICTION

Has judgment or order appealed from been “entered” (filed with the clerk of circuit court)?
D Yes [INo  If yes, date of entry 10/26/10. 11/1/10

Is appeal timely? (See §808.04, Wisconsin Statutes)
Yes 1 No

Is judgment or order final (does it dispose of the entire matter in litigation as to one or more of the parties)?
X Yes LINo (i "no”, explain jurisdiction basis for appeal on separate shest. )

NATURE OF ACTION - Briefly describe the nature of action and the result in circuit court:
This action began in the Dane County Circuit Court, the honorable William D. Johnston of Lafayette County presiding by special
appointment, on March 24, 2010, when the Wisconsin Office of the Commissioner of Insurance, Sean Dilweg, Commissioner (OCI)
filed a Verified Petition for Order of Rehabilitation and Motion for Temporary Injunctive Relief (TRO) as its first court action taken
pursuant to its regulatory powers under Wis. Stat. s. 645.33, to rehabilitate Ambac Assurance Corp. (AAC), a Wisconsin domiciled
insurer whose principal place of business is in New York City. That same day, Judge Johnston granted the Verified Petition and
ordered the rehabilitation of the Segregated Account of AAC, and signed the TRO. The TRO invited interested parties to file
objections to the TRO on or before June 22, 2010. One State Street LLC, the lessor of AAC’s New York City headquarters building,
filed a timely objection to the TRO, objecting to the placement of the contingent headquarters lease liability (Headquarters Lease) into
the Segregated Account and requesting to intervene in the action. Several other interested parties filed objections to the TRO on or
before the June 22, 2010 deadline, and the Court held oral arguments on July 9, 2010, September 9, 2010 and September 13, 2010.
On October 26, 2010, the Court denied One State Street LLC s motion to dissolve or modify the TRO, and its motion to intervene.
The Circuit Court accepted objections to the OCT’s Plan of Rehabilitation, which was filed on October 8, 2010, and held a six-day
hearing on the matter in November of 2010. However, One State Street LLC’s arguments related to the validity of the Headquarters
Lease in the Segregated Account effectively ended meaningful litigation in the Circuit Court, as the OCI’s actions constitute flagrant
and repeated violations of the Wisconsin insurance regulation statutes, the state and federal constitutions and demonstrate gross abuses
of discretion. On November 9, 2010, One State Street filed a notice of appeal from the Circuit Court’s October 26, 2010 order, Case
Number 10-AP-2835. One State Street’s appeal was consolidated in the Court of Appeals with several other similar appeals from the
October 26, 2010 order. On December 9, 2010, One State Street and OCI stipulated to dismissal without prejudice and with the right
to re-file a notice of appeal from the October 26, 2010 order, in the event the Circuit Court did not issue a ruling adverse to One State
Street’s interests on OCI’s motion to confirm the Rehabilitation Plan, prior to January 24, 2011, the statutory deadline. On December
8, 2010, the United States removed the action to the United States District Court for the Western District of Wisconsin, As a result,
the Dane County Circuit Court withheld ruling on the OCI’s motion to confirm the Rehabilitation Plan, and the Cowrt of Appeals
issued an order dated January 7, 2011 asking the OCI, One State Street, Depfa Bank and Access to Loans for Leaming/Lloyds Bank to
mform the court what effect the federal removal petition had upon the pending appeals. The federal court has since remanded the case
to state court and the parties, by letter from the OCI’s counsel, are responding to the court’s order on J amuary 24, 2011. The January
7, 2011 court of appeals order acknowledged One State Street’s stipulation of dismissal, noted the stipulation was without prejudice,
and instructed the dismissal would not toll the statutory time period for filing a notice of appeal of the October 26, 2010 order.

AP-027, 09/04 DOCKETING STATEMENT Wis. §tats, §§809.1E}(1)(d), 806.17(1) and 809.40(3}
This form shall not be modified. It may be supplemented with additional material.
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DOCKETING STATEMENT Page 3 of 4 Case No. 10 CV 1578

ISSUES - Specify the issues to be raised on appeal: (Attach separate sheet if necessary.)
(Failure to include any matter in the docketing statement does not constitute waiver of that issue on appeal.
The court may impose sanctions if it appears available information was withheld. Court of Appeals Internal
Operating Procedures, sec. VII{2){b).)

1) Did the Circuit Court properly interpret Wis. Stat. s. 611.24(2), which allows an insurer to create an optional segregated account for
“any part of its business” to allow OCI and Ambac to place the entire Headquarters Lease into the Segregated Account when AAC,
which is not in rehabilitation or liquidation, uses the headquarters building as its world headquarters and primary business address?
2) Whether the allocation of the Headquarters Lease to the Segregated Account violated Wisconsin’s Fraudulent Transfers law, Wis.
Stat. s. 242.01 ef seq, New York fraudulent transfer law, N.Y. DEBT & CRED. S. 270 et seq and U.S. Supreme Court precedent (see
Shapire v. Wilgus, 287 U.S. 348 (1932))?

3) Whether the OCI’s actions denied equal protection guaranteed by the 14" Amendment to the United States Constitution and/or
constituted a taking in violation of the 5™ and 14" Amendments to the United States Constitution and Article 1, Section 13 of the
Wisconsin Constitution?

4) Did the Circuit Court err in denying One State Street L.L.C’s motion for intervention, pursnant to the March 24, 2010 TRO and
Wis. Stat. s. 803.097

STANDARD OF REVIEW - Specify the proper standard of review for each issue to be raised, citing relevant authority:

1) Whether a circuit court properly interpreted and applied a statute is a question of law an appellate court reviews de nove. Stuart v.
Weisflog's Showroom Gallery, Inc., 2008 W122,9 11, 308 Wis. 2d 103, 746 N.W. 2d 762.

2} Whether a circuit court properly interpreted and applied a statute is a question of law an appellate court reviews de novo. Stuart v.
Weisflog's Showroom Gallery, Inc., 2008 WI 22,9 11, 308 Wis. 2d 103, 746 N.W. 2d 762.

3) Whether government conduct constitufes a taking of private property without just compensation is a question of law that an
appellate court reviews de novo. E-L Enterprises, Inc. v. Milwaukee Metropolitan Sewerage Dist., 2010 WI 58, {20, 326 Wis.2d 82,
783 N, W .2d 409; the application of a constitutional standard to a given set of facts is a question of law that an appellate court reviews
de novo. Kamps v. Wisconsin Depr. of Revenue, 2003 W1 App 106, 423, 264 Wis. 2d 794, 663 N.W.2d 306.

4y Whether a citcuit court properly denied intervention is a question of law that an appellate court reviews de nove. Helgeland v.
Wisconsin Municipalities, 2008 W19, 441, 307 Wis. 2d 1, 745 N'W.2d 1.

Do you wish to have this appeal placed on the expedited appeals calendar? (See Criteria For Expedited Appeals.)
] Yes I No  If “no”, explain :

Will & decision in this appeal meet the criteria for publication in Rule 809.23(1)?

B4 Yes ] No
Will you request oral argument?

B Yes {INo
List all parties in trial court action who will not participate in this appeal: | ‘ _
Party Attorney’s Name and Telephone Number Reason for not Participating .

Several parties participated in
the trial court action. It is
unknown whether any party
will join in this appeal, file
their own appeals, or file their
owi appeals and move to
consolidate with this appeal or
other appeals in this case.

AP-027, 09/04 DOCKETING STATEMENT Wis. Stats. §§809.10(1)(d), 809.17(1) and 809.40(3)
This form shall not be modified. It may be supplemented with additional material.

Page 3 0f 4
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DOCKETING STATEMENT Page 4 of 4 Case No. 10 CV 1576

Are you aware of any pending or completed appeal arising out of the same or a companion triaf court case
that involves the same facts and the same or related issue?

Yes { TNo Name of Case Dilweg v, Wells Farpo: Dilweg v. Wells Fargo/Trustee for Bondholders; Dilweg v.
Access to Loans for Learning Student Loan Corp.; Dilweg v. Depfa Bank, Plc: Dilweg v. Access to Loans for Learning and Liovds

TSE Bank ple,

Appeal Number 10-AP-1291 & 10-AP-2022 (consolidated); 10-AP-2184; 10-AP 2721-LV; 10-

AP-2835

: Sjnature of%fcﬂ?%ﬁng Docketing Statement
Bensky

» Name Printed or Typed
January 24, 2011

Date

Appellant Note:
You MUST attach a copy of the following trial court documents to this form:
1. Trial court's judgment or arder and findings of fact.
2. Conclusions of law.
3. Mernorandum decision or opinion upon which the judgment or order is based.
You MUST also furnish all opposing counsel with a copy of this completed Docketing Statement and
attached trial court documents.

AP-027, 08/04 DOCKETING STATEMENT Wis. Stats. §§809.70(1)(d), 809.17(1)} and 802.40(3)
This form shalf not be modified. 1t may be supplemented with additional material.

Page 4 of 4




STATE OF WISCONSIN CIRCUIT COURT Fz L E &’ DANE COUNTY

HTOCTZ6 FH 2 54
In the Matter of the Rehabilitation of: : . ‘
. PARCWT mps :
ohnt oA ev e DY

Segregated Account of Ambac Assurance Corporatign

DECISION ON MOTIONS CHALLENGING THE LEGALITY
OF THE ESTABLISHMENT AND STRUCTURE OF THE
SEGREGATED ACCOUNT; THE CHALLENGES TO THE
TEMPORARY INJUNCTION CONCERNING THE EXERCISE
OF CONTROL RIGHTS, WITHHOLDING OF PREMIUMS AND
OTHER OBJECTIONS; AND MOTIONS TO FORMALLY
INTERVENE AS PARTIES TO THIS REHABILITATION ACTION

The veriﬂe_d petition for order of rehabilitation for the Segregated Account of Ambac
Assurance Corporation was filed March 24, 2010. By order for rehabilitation entered March 24,
2010, the Segregated Account was placed in rehabilitation pursuant to Sec. 645.32, Wis. Stats.
The rehabilitation related only fo the Segregated A.ccounf and the policies, contracts, rights,
assets, equity ownership interests, and liabilities allocated to Segregated Account pursuant to
Wis. Stats. Sec. 611.24. Thé Order for Rehabilitation épeciﬂcally stated that it did not relate to
the policies, contracts, assets, equity ownership interests, and liabilities that remained in
: AmBac’s General Account,

Also, on March 24, 2010, the Office of the Commissioner of Insurance (OCI) moved this
Court for immediate injunctive relief to protect the interests of insureds and creditors of the
Segregated'Account under Wis. Stats, Sec. 645.01(4) and 645.05(1). On March 24, 2010 this

Court entered the order for temporary injunctive relief. The order for temporary injunctive relief




applied only to the Segregated Account which was the subject of the petition for rehabilitation

stating at Paragraph 12:

“12. This Order shall remain effective until further order of the Court. If

any interested parties believe any portion of this Order is unwarranted by the facts

or the law, such parties may seek modification or dissolution of part or all of this

Order by filing a written motion with this Court no later than 90 days following

the issuance of this Order. If one or more such timely motions are received, the

Court may set a schedule for responsive briefing and a hearing regarding the

modifications or dissolutions sought...”

Cn April 30, 2010, a group of owners or managers of funds that owned residential
mortgage-backed securities (“RMBS™) which consisted of Aurelius Capital Management, LP, Fir
Tree, Inc., King Street Capitél Master Fund, Ltd., Monarch Alternative Capital LP, and Stonehill
Capital Management LLC, filed a motion titled “Emergency:Motion to Modify order for
Temporary Injunctive Relief Filed by Certain RMBS Policyholders and Motion Seeking
Expedited Relief.”

On May 5, 2010, a motion titled “Emergeﬁcy Motion to Enjoin Consumption of the
Proposed Settlement Agreement Between Ambac and Certain DCDS Counter Parties,” was filed
by owners or managers of funds that held Las Vegas Mono Rail Project Revenue Bonds (LVM
Bonds). These consisted of Eaton Vance Management, Nuveen Asset Management, Restoration
Capital Management LLC, and Stone Lion Capital Partners L.P. The Court heard these motions
on May 25, 2010. On May 27, 2010, this Court made Findings of Fact and Conclusions of Law
regarding these motions. The order of the Court denied the RMBS Policyholders® and LVM

Bondholders® Emergency Motions for Injunctive and Other Relief.




In the Court’s March 24, 2010 order, a deadline was set regardirig injunctive relief. Any
party in interest was to file any challenges pertaining to that order for injunctive relief on or

before June 22, 2010. Certain movants filed motions as follows:

“1.  Depfa Bank, plc;

2. Wells Fargo Bank, N.A., solely in its capacity as trustee for certain
RMBS certificateholders;

3. ‘Bank of America, N.A., solely in its capacity as trustee for certain
RMRBS certificateholders; '

4. PNC Bank, N.A.;

5. One State Street, LLC;

6. Deutsche Bank National Trust Company, solely in its capacity as
trustee, and Deutsche Bank Trust Company Americas, solely in its -

capacity as frustee;

7. U.S. Bank National Association, solely in its capacity as trustee for
certain securitization trusts;

8. Access to Loans for Learning Student Loan Corporation & Lloyds
TSB Bank plc;

9. The Bank of New York Mellon; and

10.  KnowledgeWorks Foundation and the Treasurer of the State of
Ohto”

This Court by order dated June 3, 2010 scheduled the I.VM motion and Wells Fargo
Bank, NA’s motion to modify temporary injunction and for an order allowing them to intervene
for Friday, July 9, 2010. Following hearing, the Court signed its order dated July 16, 2010 on

said motions which order, in denying the motions, did so on the following basis:




“l.  Certain emergency motions filed seeking the Court to limit its
ruling on the LVM and Wells Fargo, N.A. motions at the July 9, 2010 hearing, or
to postpone or delay said motion hearings, for reasons stated above, those motions
ARE DENIED. '

2. This Court’s May 27, 2010 Decision, Findings of Fact and
- . Conclusions of Law are reaffirmed in this matter (particularly Findings 19-31 and
36 and Conclusions 2-5 and 8-9.)

3. The allocation of the LVM Bond Policy to the Segregated Account
was lawful, and did not violate any provision of the Constitutions of either the
State of Wisconsin or the United States of America.

4. Movants’ motion to intervene or conduct discovery in regard to
their motion is denied. Movants have not established legal grounds or other good
cause for such relief to be granted. This denial of intervention does not preclude
these Movants from asking to be heard in this matter at future proceedings
pertaining to the Rehabilitator’s plan of rehabilitation.”

By order entered July 13, 20 10, this Court scheduled briefing and hearing on the June 22,
2010 moiions on injunctive relief in related matters. By that order, this Court directed that non-
policy-specific “common” issues raised in the various motions pursuant to the Court’s March 24,

2010 injunction order would be heard September 9, 2010. These included (July 13, 2010 order at

Page I A.):

“...including challenges as to the scope or duration of the injunctive relief,
specific provisions of the injunction order or the authority of the Court to issue
such relief, issues raised by any of the Movants pertaining to the appropriateness,
lawfulness or constitutionality of the Segregated Acount; motions seeking
intervention or discovery, and any other issue not specified below to be addressed
at the September 13, 2010 hearing.”




The July 13, 2010 order directed that motions dealing with specific issues pertaining to the
allocation of a liability or policy to the Segregated Account or a specific contract disagreement

pertaining to servicing or a commercial real estate lease would be heard September 9, 2010.

These included:

“l.  One State Street, LL.C — This Movant’s contention that the disputed
contingent liability regarding the New York commercial real estate office
lease was improperly allocated to the Segregated Account, including all
issues raised by this Movant pertaining to the lease.

2. Access to Loans for Learning Student Loan Corporation & Lloyds TSB
Bank plc — Movants’ policy-specific allegations regarding allocation of a
particular policy or policies to the Segregated Account (as opposed to
more generalized allegations noted above about the injunction or the
lawfulness of the Segregated Account).

3. KnowledgeWorks Foundation and the treasurer of the State of Ohio —
Movants’ policy-specific allegations regarding the allocation or possible
future allocation of those particular policies to the Segregated Account (as
opposed to more generalized allegations noted above about the injunction
or the lawfulness of the Segregated Account). :

4. PNC Bank’s contentions regarding termination of its servicing contract —

(as opposed to more generalized allegations noted above about the
injunction or the lawfulness of the Segregated Account).”

Also in the July 13; 2010 Scheduling Order there were case tracking letter designations assigned

to each of these movants as follows:

“10CV1576-B Depfa Bank, ple

T0CV1576-C Wells Fargo Bémk, N.A., solely in its capacity as trustee for certain |
' RMBS certificateholders




10CV1576-D Bank of America, N.A., solely in its capacity as trustee for certain
RMBS certificateholders

10CV1576-E PNC Bank, N.A.

10CV1576-F One State Street, LLC

10CV1576-G Deutsche Bank National Trust Company, sblely in its capacity as

. trustee, and Deutsche Bank Trust Company Americas, solely in its
capacity as trustee

10CV1576-H U.S. Bank National Association, solely in its capacity as trustee for
certain securitization trusts

10CV1576-1 Access to Loans for Learning Student Loan Corporation & Lloyds
TSB Bank plc

19CV1576-] The Bank of New York Mellon

10CV1576-K KnowledgeWorks Foundation and the Treasurer of the State of
' Ohi 0”

L AUTHORITY APPLICABLE TO THE SEPTEMBER 9, 2010 AND SEPTEMBER 13,
2010 MOTIONS.

In deciding the motions of the certain RMBS policyholders a.nd certain LVM
bohdholders, this Court on May 27, 2010 made Findings of Fact and entered Conclusions of Law
upon the completion of the hearing of argument on those motions. Those findings have various
applications to the speciﬁc Septernber 9 and Septemb& 13 motions heard by this Court. In
deciding those motions, this Court adapts and makes part of its decision on the September 9 and
13 motions its Findings of Fact, Conclusions of Law and Order dated May 27, 2010. By order
entered July 16, 2010, this Court denied motions of Wells Fargo Bank and certain ILVM
bondholders on emergency motions to postpone the July 9, 2010 hearing on the motions. Upon

the record of that hearing, the Court by order dated July 16, 2010, determined that the allocation




of the LVM bond policy to the Segregated Account was lawful and did not violate any provision
of the Constitutions of either the United States of America or the State of Wisconsin. Further
based upon that record, tﬁis Court denied movants’ motion to intervene or conduct discovery in
.regard to their motion. This Court’s determinations in entering those orders in the July 16, 2010
order have application to various of the motions heard on September 9 and September 13®. That
order is adopted by this Court as part of its basis for its decision on the September 9 and 3%
motions and incorporates that order in this decision as though fully set forth.

As this Court noted in its July 16, 2010 order, Wis. Stats. Sec. 611.24(2) comments note
that.(?,) does provide for optional Segregated Accounts under any circumstance'the corporation
wishes, if the Segregated Account meets with the Commissioner’s approval. The Segregated
Account created in this matter has been approved by the Commissioner of Insurance.

The purpose of rehabilitation is succinctly set out by the Officer of the Connnissioner of

Insurance brief in support of the entry of the order of rehabilitation at Pages 9-11 as follows:

“The overarching goals of rehabilitation are to save an insurance company
from liquidation, to preserve and maximize claims-paying resources, and to treat
policyholders equitably while the insurer is in a financially precarious state. See
Am. Jur. 2d Insurance § 5:24 (3d ed. 2008) (“In general, the rehabilitation statutes
place upon the conservator the responsibility of devising a plan for rehabilitation-
that will result in the successful continuation of the business of the insurer.”).
“The rehabilitation statutes intend to preserve the business of an insolvent
company, or of a company which is threatened with insolvency, regardless of
whether the difficulties of the company were caused by its own mismanagement
or by general economic conditions beyond its control.” Id. § 5:18.1In
rehabilitation proceedings, it is the duty of the Commissioner of Insurance to “try
to remove the causes of [an insurer’s] difficulties.” 7d.

The Commissioner “has broad discretion to structure a plan of
rehabilitation” to meet these objectives. Id § 5:22. Chapter 645 of the Wisconsin
Statutes reinforces the substantial grant of authority to the Commissioner as
Rehabilitator. Indeed, the Wisconsin legislature has stated that “[slubject to court |
approval, the Rehabilitator may take the action he or she deems necessary or




expedient to reform and revitalize the insurer[,]” including exercising the “full
power . . . to deal with the property and business of the insurer.” Wis. Stat. §
645.33(2). As noted by a New Jersey appellate court operating under
rehabilitation statutes similar to those in Wisconsin,

While the Commissioner’s plan for rehabilitation cannot be
implemented without a court finding that it is fair and equitable,
deference is given to the means the Commissioner chooses to
utilize in going forward with rehabilitation. As such, the
Rehabilitator’s determination concerning the manner in which to
proceed will not be set aside unless it is shown to be arbifrary or
unreasonable. '

LaVecchiav. HIP of N.J, Inc., 734 A.2d 361, 364 (N.J. Super. Ct. Ch. Div. 1999),
See also Matter of Mills v. Fla. Asset Fin. Corp., 818 N.Y .S, 2d 333, 333 (N.Y.
App. 2006) (“The courts will generally defer to the Rehabilitator’s business
Jjudgment and disapprove the Rehabilitator’s actions only when they are shown to
be arbitrary, capricious, or an abuse of discretion.”); Med. Society of N.J. v.
Bakke, 892 A.2d 728, 735 (N.J. Super. Ct. App. Div. 2006) (“Extending due
(deference to the Commissioner’s expertise in the technical subject matter” of
insurance); Foster v. Mut. Fire, Marine & Inland Ins. Co., 614 A.2d 1086, 1091-
92 (Pa. 1992) (recognizing the “broad supervisory powers” of the Insurance
Commissioner in rehabilitation proceedings, noting that “judicial discretion is not
to be substituted for administrative discretion,” and holding that “the involvement
of the judicial process is limited to the safeguarding of the plan from any potential
abuse of the Rehabilitator’s discretion”) Kueckelhan v. Fed Old Line U.S. Co.,
418 P.2d 443, 453 (Wash. 1966) (“The court’s sole and proper function in
rehabilitation proceedings is to direct—that is, to supervise and review—the
actions of the Insurance Commissioner while he is operating the seized insurance
company.”);cf. Wis. Stat. 227.57(10) (“Upon such review [of agency actions] due
weight shall be accorded the experience, technical competence, and specialized
knowledge of the agency involved, as well as discretionary authority conferred

unon it.”).

In furtherance of the Commissioner’s exercise of his authority, the Court
also has broad power to implement injunctions to facilitate, and to avoid
interference with, a Commissioner’s plan for rehabilitation. As stated in Chapter
645, a Court may rant any injunctions deemed necessary and proper to prevent
“waste of the insurer’s assets,” “the ipstitution or further prosecution of any
~ actions or proceedings,” and “threatened or contemplated action that might lessen

the value of the insurer’s assets or prejudice the rights of policyholders, creditors
or shareholders, or the administration of the proceeding,” among other reasons.
Wis. Stat. § 645.05(d), (f), (k). Further description of the specific injunctive relief
the Commissioner seeks, together with supporting legal authority, appear in the




brief in support of the Motion for Temporary Injunctive Relief and proposed order
granting such relief.”

Wis. Stats. Sec. 645.32(1) was cited by ﬂ‘llS Court in its July 16™ order for the principal _
that a rehabilitation proceeding is not an adversarial liﬁéaﬁon which serves to adjudicate d_iVErse
and divergent interest of each policyholder. It is a formal remedial measure to “rehabilitate the
business of a domestic insurer.” Interests of movants yields to the policy decision and business .
decisions of the Rehabilitator Wh_o, by statute, is the public official that is best qualified to
perform the rehabilitation/liquidation process. The réason for this is that the Rehabilitator has no
special irterests in the outcome except to administer the matter for the maximum benefit of all
interested parties which the Rehabilitator has aone in securing the temporary injunction in this
.matter.A See Minor v. Stephens, 898 S.W. 2" 71, 76 Ky. 1993). Movants in the September 9, and
September 13, 2010 hearings have been given an opportunity to be heard. As established by the
m@ents to Wis. Stats, Sec. 645.32, the right of movants to be heard is subject to the discretion
of the Court. Movants have had the opportunity to file motions, brief the motions, and have oral
argument on their motions,

The capitalization requirements for the Segregated Account is within the discretion of the
Office.of the Commissioner of Insurance. Wis. Stats. Sec. 611.24(3)(a) prqvides t__hat the
: Comﬁlissioner is to require the corporation to have and maintain an adequate capital and surplus
in the Segrega;ced,Account. The Commissioner of Insurance has discretion to set minimum
capital and surplus requirements for an individual corporation based on its own plaﬁs. The
Commissioner is to demand only so much capital as is needed. The plan of operation, the secured
note and reinsurance agreement ﬁat has been provided by the OCI is the Segregated Account

access te all of the assets of Ambac on par with the general account policyholders unless the




payment of claims would cause Ambac’s assets to fall below $100,000;000.00, which is less than
two percent of Ambac’s claim paying assets. The net effect of this is that the Segregated Account
is capitalized at 80 percent of Ambac’s current assets despite having liabilities of less than 1000
of Ambac’s 15,000 insurance policies. The OCI has exercised reasonable discretion in requiring
the Segregated Account policyholders have access to virtually all of the resources available to
pay their claims prior to the allocation of their policies to the Segregated Account, Under Wis.
Stats. Sew. 611.24, the Segregated Account i;s to have an adequate share of the corporation’s
capital ard surplus. No legal basis in this matter has been shown on which to require additional
capitalization of the Segregated Account. |

Challenges are made by movants to the injunction Paragraphs 6, 9, and 7, that the
injunction generally creates and grants the Rehabilitator excessive authority. Wis. Stats. Sec.
645.05(1)(k) does eﬁpower the OCI to seek injunction relief against any threatened or
contemplated action that might lessen the vaiue of the insurer’s assets or prejudice the rights of
policyholders, creditors, or sharcholders or the administration of the proceeding, and creates a
broad array of injunctive relief in a rehabilitation action such as this. The Commissioner of
Insurance is charged under Wis. Stats. Sec. 601.15 to act within the public interest, and its
decisions are to be granted considerable deference by the Court. See Wis. Stats. Sec, 227'.57.(1 0).

The amendment movants seek of Paragraph 6 and 9 of the injunction order, the RMBS
institutional trustees, would have the effect of lessening the value of the insurer’s assets and
prejudice the rights of policyholders and certainly would interfere with thé Mstration of the
proceeding within the contemplation and meaning of Wis. Stats. Sec. 645.05(1).

The Rehabilitator’s ability to carry out his stat.utory duties, to manage the business

of the insurer, to protect the insured’s interests as well as the interests of the creditors and
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the public w1th minimum interference with the normal prerogatives of proprietors (Wis.
Stats. Sec. 645.01(4), 645.33(2)), would be severely damaged if P-aragraphs 6 and 9 were
amended to prevent the retention of control rights in the Rehabilitator. Control rights
have been defined by the parties as including the exercise of control over the loan
servicer (including the right to receive information such as loan files, and the right to
terminate the servicer for failure to meet performance criteria), authority to direct the
trustee to assert rights uﬁder the transaction docwnents; the right to consent to
amendments and waivers under the transaction documents, and the right to declare events
- of default, trigger events and early amortization events. (See Peterson Affidavit,
Paragraph 11 and Rehabilitator’s Brief, Page 38)

The fourth Peterson affidavit at Paragraph 13 and 14 sets out why retention of
these control rights in the Rehabilitator is Vi@ to the rehabilitation and the carrying out

of the Rehabilitator’s duties. As the Rehabilitator notes in its brief at Page 40;

“The Trustees do not, and cannot, contest that their holders’ contractual
rights are “subject to the reasonable exercise of the state’s police power[,]” and
“[t]he only restriction on the exercise of this power is that the state’s action shall
be reasonably related to the public interést and shall not be arbitrary or improperly
discriminatory.” Carpenter, 74 P. 2d at 774-75. Accord Minor, 898 S:W.2d at 80
(“Neither the insurance company nor policyholders have inviolate rights that
characterize ordinary private contracts. The policyholders’ contracts as well as
others with interest in the company, are subject to a reasonable exercise of state
police power.”); Fosfer, 614 A.2d at 1095 (confirming a plan that altered
contractual rights because it “foster[ed] the legitimate public purpose of
safeguarding the public interest from the potentially innumerable consequences of
[the insurer’s] insolvency™). There is nothing arbitrary or unfairly discriminatory
in uniformly enjoining the transfer and exercise of certain contract rights that

would be detrimental to the rehabilitation as a whole.”
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The Mj®ction Order recognizes the trustee right to indemnification for actions taken at the
direction of the Rehabilitator as controlling party. The Trustees object that they would receive
indemnification in the form of an administrative claim against the Segregated Account which
they wish to have amended by the Court. Again, both the General Account and Segregated
Account have access to the same assets; the creditworﬂﬁness then would not be significantly
different.

Modification by movants of Paragraph 7 is sought by three of the Trustees, Deutschie
Bank, US Bank, and BNY. They seek to be allowed to escrow the premiums pending judicial
review of these proceedings. Deutsche Bank has done this Awithout first obtaining relief from the
Court from the provisions of the Injunction Order. Movants seeking this amendment of
Paragraph 7 of the Injunction Order wish to be authorized to cease contributing to Ambac’s
liquid claims paying resources without any consequence to them, This has an affect on all
policyholders. It is not permitted under Wis. Stats. Sec. 645.56(2)(d) which does not allow setoff
or counterclaim ﬁhere the obligation of the person is to pay premiums, whether camed or
uneamed, to the insurer. This is also dealt with in Iﬁ re Liquidation of . All-Star Ins. Corp., 112
Wis.2d 329, 326, 332 N.W.2d 828, 831 (Ct. App. 1983). Chapter 645 does not permit this setoff
right sought by these movants. This action violates the Injunction Order.

Movants also challenge the authority given the Rehabilitator by the Injunction.
Rehabilitation Orders. This Court’s Rebabilitation Order under Wis. S‘gats. Sec. 645.33 —645.35
granted the Rehabilitator full power and authority under those statutes and ofher 1aws as‘ wéuld -
be reasonable and necessary to fulfill the Rehabilitator’s duties and responsibility under the

order. There was no grant of such powers to Ambac. This Court concurs with and adopts the
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' position uf the Rehabilitator on the extensive nature of the Rehabilitator’s authority as set forth

on Page 44 and 45 of the Rehabilitator’s brief as follows:

“Second, the Rehabilitator’s authority is indeed expansive, as it must be in
order to serve the purposes of rehabilitation proceedings. As noted in the
commentary to Chapter 645, and universally echoed in rehabilitation proceedings
in other jurisdictions:

It is essential that [rehabilitation] be regarded as a management
rather than as a legal task. Though it is called a formal proceeding
because it begins with a formal petition to a court and a hearing,
thereafier it should be essentially informal in operation. The order
is formulated to emphasize flexibility and informality, and the
Rehabilitator is given broad powers. He must act under the
supervision of the court, of course, but the court’s control should
be liberal, not strict, and should be provided without cumbersome
procedures.

Wis. Stat. § 645.32 cmt. See Maiter of Mills v. Fla Asset Fin. Corp., 818 N.Y.S.
2d 333, 334 (N.Y. App. Div. 2006) (“[C]ourts will generally defer to the
Rehabilitator’s business judgment and disapprove of the Rehabilitator’s actions
only when they are shown to be arbitrary, capricious or an abuse of discretion.”);
LaVecchia v. HIP of N.J, Inc., 734 A.2d 361, 364 (N.J. Super. Ct. Ch. Div. 1999)
(“[T]he Rehabilitator’s determination concerning the manner in which to proceed
[rehabilitating an insurer]| will not be set aside unless it is shown to be arbitrary
and unreasonable.”) Minor, 898 S.W.2d at 76 (“Statutorily, the Commissioner is
the appointed person in exclusive control over the proceedings, with guidance and
approval provided by the court.”); Foster, 614 A.2d at 1092 (“[I]t is not the
function of the courts to reassess the determinations of fact and public policy
made by the Rehabilitator. Rather, the involvement of the judicial process is
limited to the safeguarding of the plan from any potential abuse of the
Rehabilitator’s discretion.”); 1 Lee R. Russ & Thomas F. Segalla, Couch on
Insurance § 5:22 (3d ed. 2008) (noting the “broad discretion” of the T
Rehabilitator). Thus, this Court’s “expansive grant of power and authority” to the -
Rehabilitator is not merely permissible, but required under the established law.

Movants argue that the rehabilitation proceeding is like a federal bankruptcy proceeding

and a principal from bankruptcy, referred to as new debtor syndrome, would have application to
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the actions of the Rehabilitator in this case. As noted by Ambac Assurance Corporation in its

first brief in opposition to various motions at Page 19:

“. .. Depfa acknowledges that “Wisconsin’s insurance insolvency law

does not directly address the propriety of the Commissioner’s actions” (Depfa I

" Br. at 9), but nonetheless argues that they are improper based upon something
referred to as the “new debtor syndrome.” Depfa I Br. at 10-13. The “new debtor
syndrome” is a federal bankruptcy doctrine, which is designed to prevent a sing]e-
asset entity recently created or revitalized from making a bad-faith bankruptcy
filing on the eve of foreclosure to thwart secured creditors. See Trident Assocs.
Lid. P’ship v. Metropolitan Life Ins. Co. (In re Trident Assocs. Ltd. P’ship), 52
F.3d 127, 131 (6™ Cir. 1995); In re Little Creek Dev. Co., 779 F.2d 1068, 1073
(5™ Cir. 1986) (finding lack of bad faith). This doctrine has no application here
where a state regulator, not a private party, must make the delinquency filing.

Additionally, as the primary case relied upon by Depfa explains, sucha
claim exists only where encumbered property has been transferred. In re N.R.
Guaranteed Ret., Inc., 112 B.R. 263, 273 1.8 (Bankr. N.D. IIl. 1990).”

Fair and equitable freatment and operation of the Segregated Account under Wis. Stats.
Sec. 601.01(2) does not create a private right of action. Rather, it indicates that policyholders

must receive at least the Hquidation value of their claims from a plan of rehabilitation.

“See Krnzush v. Badger State Mut. Cas. Co., 103 Wis. 2d 56, 75-76, 307
N.W.2d 256, 265 (1981) (“[Section 601.01(2)] does not by express language
confer upon any group a tight of action. Indeed, it does not by its terms impose a
duty, the breach of which could be actionable.”); Carpenter v. Pac. Mut. Life Ins.
Co. of Cal., 74 P.2d 761, 778 (Cal. 1938), aff°d sub nom Neblett v. Carpenter, 305
U.S. 297 (1938) (policyholders must receive at least the liquidation value of their
claims in a plan of rehabilitation).”

14




The allocation of certain movants’ policies to the Segregated Account by the
Commissioner was not a novation without consent. As the parties note, a novation involves
usually tiie substitution of obligations between the same parties or the substitution of parties.
That did not occur in this proceeding. Under Chapter 645, a Sepregated Account is not formally
a separate corporation. See Wis. Stats. Sec., 61.24(3)(g) and (2) comments. The creation of the
Segregated Account did not modify Ambac’s contractual obligations, and no new contract is
shown to have been substituted. Basically, Ambac’s assets also remain available to satisfy claims
of the Segregated Account. As noted by Ambac in its first brief in opposition to various motions

at Page 26, Footnote 28:

“?*None of the novation cases that ALL cites concerned a rehabilitation
proceeding or anything like it. To the contrary, each involved a dispute between
private parties. See Navine v, Peltier, 48 Wis. 2d 588, 180 N.W.2d 613, 614
(1970) (promissory note); Siva Truck Leasing Inc. v. Kurman Distribs., 166 Wis.
2d 58, 479 N.W. 2d 542 (1991) (lease obligations); M & I Marshall & Iisley Bank
v. New England Builders, Inc., 2010 WI App 33, 18, 323 Wis. 2d 822, 781
N.W.2d 550 (agreement for plumbing and fire protection). Knowledge Works cites
an additional case, also not involving rehabilitation, which upheld a transfer of
liability from one insurer to another. See State Dep’t of Pub. Welfaire v. Cent.
Standard Life Ins. Co., 19 Wis. 2d 426, 120 N.W.2d 687 (1963).”

The implementation of Wis. Stats. Sec. 611.24 cannot be argued to have altered movants’
contract rights. As Ambac Assurance Corporation in its first brief directly observe at Page 27-28,
the movants’ policies becaiqc effective at a time Wis. Stats. Sec. 611.24 existed and parties to a

contract incorporate existing principles of law ioto their agreement:

“See Home Bldg. & Loan Ass’nv. Blaisdell, 290 U.S. 398, 429-30 (1934)
(upholding emergency relief from mortgage foreclosures); Norfolk & W.R. Co. v.
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Am. Train Dispatchers’ Ass’n, 499 U.S. 117, 130 (1991) (terms of existing
statutes are part of a coniract “as fully as if they had been expressly referred to or
incorporated in its terms”) (internal citation omitted).”

Argument is made by movants that the Segregated Account is a taking of pri\?ate property
without just compensation. This tﬁey allege to be in violation of the Federal and Wisconsin
Constitution. As noted by this Court in prior rulings, no movant has served the Attorney General
with notice of any constitutional challenges. This has to be done before those challenges éan be
made. They have to show the segregation stafute to be unconstitutional to a standard of beyond a
reasonabie doubt. Richland Sch. Dist. v. Wis. Dep’t. of Indus., Labor and Human Relations, 174
| Wis. 2d 878, 905, 498 N.W.826, 836 (1993). As Ambac argues in its brief at Pages 28 and 29,

this constitutionality argument has been raised on numerous occasions:

“First, there is a strong presumption that Wisconsin statutes are
constitutional, and Movants did not serve the Attorney General with notice of
their constitutional challenges, which is a prerequisite to making them. In order to
demonstrate that the segregated account statute is unconstitutional, Movants must
remove all reasonable doubt as to its unconstitutionality. See Richland Sch. Dist.
v. Wis. Dep 't of Indus., Labor & Human Relations, 174 Wis. 2d 878, 905, 498
N.W.2d 826, 836 (12993) (holding that “[t]he burden is on the [appellant] to
prove the statute’s unconstitutionality beyond a reasonable doubt™).

Similar arguments have been rejected repeatedly in insurance delinquency
proceedings because the state has such a vital and overriding interest in the -
rehabilitation of insurers that policyholders lack “the inviolate rights that
cuaracterize private contracts.” Carpenter v. Pac. Mut. Life Ins. Co. of Cal., 74
P.2d 761, 774-75 (Cal. 1938), aff'd sub nom Neblett v. Carpenter, 305 U.8. 297
(1938). Insurance is so highly regulated that the further exercise of the state’s
police powers in this realm can reasonably be anticipated. See Serrano v. detna
Ins. Co., 664 A.2d 279, 287 (Conn. 1995) (“In view of the highly regulated nature
of the insurance industry and the foreseeability of the legislature’s remedial
action, the defendant, in order to establish a contractual interference of
constitutional magnitude, was required to demonstrate that the challenged
legislation gave rise to an impairment of overriding severity.”); State v. 41l Prop.
& Cas. Ins. Carriers, 937 So. 2d 313, 324 (La. 2006) (the more regulated an
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industry, the more diminished are the expectations of parties to a contract in that
industry).

OCT’s approval of the creation of the Segregated Account cannot
constitute a taking because “[t}here is no property right, in the constitutional
sense, in any form of remedy. All that the law requires as to a dissenter is that he
receives the liquidated value of his confract rights without unreasonable delay —
he has no vested right to immediate payment.” Carpenter, 74 P.2d at 778 (citation
omitted), aff’d 305 U.S. at 305 (*“The petitioners have no constitutional right to a
particular form of remedy.”). Thus, Movants have no “property right” to avoid
having t heir policies atlocated to a segregated account, as authorized by Section
611.24, or to obtain future payments on any particular schedule. Without such a
property right, there can be no taking, >

This Court concurs with that analysis and that set forth in response to arguments of State Street

in its motion contained in Footnote 30 as follows:

“*Opor this reason, State Street’s reliance on Kelo v. City of New London,
545 U.S. 469 (2005) and Chicago, B. & Q. R. Co. v. City of Chicago, 166 U.S,
226 (1987) is misplaced. See State Street Br. at 21. Those cases concern interests
in real property, and therefore the existence of a constitutionally-protected
property interest was not in dispute. See Kelo, 545 U.S. at 483 (transfer of real
property for development plan); Chicago, B. & Q. Co., 1266 U.S. at 257-58
(apportionment of a railroad company’s right of way). State Street also relies on
Wis. Retired Teachers Ass’n, Inc. v. Emp. Trust Funds Bd., 207 Wis. 2d 1, 558

N.W.2d 83 (1997), which is inapposite for the reasons discussed infra.”

Movants rﬁse a further constitutional challenge to the allocation of their policies to the
Segregated Account on the theory that OCI did this without prior notice which vi.olates the due
process clauses of the Wiséonsiﬁ and Federal Constitutions. Logan v. Zimmerman Brush Co.,
455 U.8. 422, 428 (1982) holds tha_t a due process claim depends upon the deprivation of 2

protected interest. To prevail on this argument, movants would have to establish that the
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policyholders, in fact, have a ?roperty intérest in either not being aliocated to a Segregated
Account or in avoiding rehaﬁilimﬁon. There is no vested property right established by movants.
Capounrevoc Trust v. Ansari, 200 Wi. App. 83, 234 Wis.2d 335, 610 N.W.2d 192. Ansari did
hold that due process was flexible and required only such procedural protections as the particular
situation demands.

The particular situation in this case is one of Ambac having some 15,000 policies and
some 900 to 1000 were allocated to the Segregated Account. Being required to provide notice to
the policyholders would have been an extreme burden for OCL As OCI and Ambac argue in
their briefs, such a requirement would have heightened the risk of policyholders exeréising
trigéers which would have led to the potential collateral damage discussed by OCI aﬁd Ambac
v;rbich was sought to be avoided.

KnowledgeWorks raises a further constitutional argument in alleging that the
Commissioner’s alldcation of policies to the Segrégated Acéount violated £he constitutional
prohibition against interference with contracts. This argument references U.S. Const. Art. I,
Section 10 and Wis. Copst. Axt. I, Section 12. A reading of these sections establish the principle
that they operate to protect against impairment of contract caused by legislativé action, but not
executive or judicial. Am. Insurance Co. v. Wis. Ins. Sec. Fungl (Inre Liquidation. of American
Eagle Insurance Co.), 205 Wis. App. 177. Kl_mwledge Works to further this argument has to
-show that the law changed after the contract was formed, thereby impairing the contract and

| causiﬁg it harm. That simply is not the case here. See Dairyland Greyhound Parlg Inc. v. Doyle
206 Wis. 107, 297 Wis.2d 1, 719 N.W.2d 408. 1t is undisputed that the Segregated Account
Statute was enacted before the movants’ policies were issued. The affect of that is as argued by

Ambac and OCI in their briefs that these policies then would have incorporated existing
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principles of law. Home Bldg. & Loan Ass’nv. Blaisdel, 290 U.S.398, 429-30 (1934). The
insurance industry is heavily regulated. Serrano v. detna Ins. Co., 644 A.2d 279, 286 (1995).
Here, the Court held that when considering the State’s pervasive and long-standing regulétion of -
the insurance industry, there was no Contracts Clause violation.

Even if creation of the Segregated Account did impair contracts as coﬁtended by mdvauts
as noted by Ambac in its brief, Pages 34 aﬁd 35, governments can do this to protect public

welfare, particularly in the area of insurance:

“Even if the KnowledgeWorks policies had been impaired, state and local
governments are permitted to modify private contracts in order to protect the
public welfare, particularly in the context of insurance. See Carpenter v. Pac.
Mut. Life Ins. Co. of Cal., 74 P.2d 761, 774-T75 (Cal. 1938), gff"d sub nom
Neblettv. Carpenter, 305 U.8. 297 (1938) (“It is no longer open to question that .
the business of insurance is affected with a public interest. The state has an
important and vital interest in the liquidation or reorganization of such a business.
Neither the company nor a policyholder has the inviolate rights that characterize
private confracts. The contract of the policyholder is subject to the reasonable
exercise of the state’s police power.”). Moreover, “unless the State itselfis a
contracting party, . . . courts properly defer to legislative judgment as to the
necessify and reasonableness of a particular measure.” Energy Reserves Grp.,
Inc., 459 U.S. at 412-13. (citation and quotation omitted). Chapter 645 plainly
exists to protect the public. See Wis. Stat. §645.01(4)-(4)(a) (a central purpose of
Chapter 645 is “the protection of . . . the public generally”). Knowledgeworks
makes no showing that the segregated account statute is unreasonable for
promoting this purpose. Energy Reserves Grp., Inc., 459 U.S. at 412.”

iL ORDER

On September 9, 2010 and September 13, 2010, this Court heard oral argument on the
above described motions. The Court has reviewed the extensive briefing filed by the parties both

in support of those motions and in opposition. The Court has considered its prior mﬁngs and
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orders. The Court has considered the materials and affidavits filed by the various parties on the
filed motions, and based upon the faw as cited above, and in its prior decisions, enters the

following orders:

A Case No. IOCV1576.-B.— Depfa Bank, plc motion to intervene as a party under
Wis. Stats. Sec. 803.09 and to modify th¢ order for temporary injunctive relief, and relating to
Student Loan Policies, ARE DENIED.

B. Case No. 10CV1576-C. Wells Fargo Bank, N.A. motion filed as trustee for
certain RMBS tmsts. and on behalf of those trusts’ certificateholders, seeking modification of the
order for temporary injunctive relief IS DENIED. |

C. Case No. 10CV1576-D. Bank of America, N.A., as trus_tée for certain RMBS
trusts and on behalf of those trusts’ certificate holders motion to modify the court’s order for
temporary injuucﬁve relief IS DENIED.

| D. Case No. IOCV1576—F. One State Street LLC’s motion to dissolve or modify this
Court’s order for temporary injunctive relief and motion to inteﬁrene pursuant to Wis. Stats, Sec.
803.09 ARE BOTH DENIED.

E. Case No. 10CV1576-G. Deutsche Bank National Trust Company and‘Deutsche
Bank Trust Company Americas, each acting solely in its capacity as trustee for certain
securitization trust motions to intervene pursuant to Wis. Stats. Sec. 803.09 and to modify this
Court’s erder for temporary injunctive felief ARE BOTH DENIED.

F, Case No. 10CV1576-H. U.S. Bank National Association, as trustee for certain
se.curitizaﬁon trust motions fo intervene pursuant to Wis. Stats. Sec. 803.09 and to modify this

Court’s order for temporary injunctive relief ARE BOTH DENIED.

/£
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G. | Case No. 10CV1576-1. Access to Loans for Leaming Student Loan Corporation
& Lloyds TSB Bank plc motions to intervene pursuant to Wis. Stats. Sec. 803.09 and to modify
this Court’s order for temporary injunctive relief ARE BOTH DENIED.
| H. Case No. 10CV1576-J. The Bank of New York Mellon in its capacity as trustee,
indenture trustee, or collateral agent, motions fo intervene pursuant to Wis. Stats. Sec. 803.09
and to modify this Court’s order for temporary injunctive relief, and relating to Student Loan

Policies, ARE DENIED.
1L Case No. 10CV1576-K. KnowledgeWorks Foundation and the Treasurer of the

State of Ohio motions to intervene as parties pursuant to Wis. Stats. Sec. 803.09 and to modify

the temporary injunctive order of this Courf, and relating to Student L.oan Policies, ARE

DENIED.

Dated October 25, 2010,

?,T COURT:

Lafayette County Ciycdit Court Judge
Presiding by Judicig¥ Appointment

(¢: o o farkes
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| NOY _ 1 20;0
STATE OF WISCONSIN CIRCUIT CQUR '

STATEQE LSOOG
CIRCWT COURT FOR DANE COUNTY ,

In the Matter of the Rehabilitation of:
- Case No. 10-CV-3576 [}7@

Segregated Account of Ambac Assurance Corporation

ORDER CORRECTING DECISION ON MOTIONS CHALLENGING THE LEGALITY
OF THE ESTABLISHMENT AND STRUCTURE OF THE SEGREGATED ACCOUNT;
THE CHALLENGES TO THE TEMPORARY INJUNCTION CONCERNING THE
EXERCISE OF CONTROL RIGHTS, WITHHOLDING OF PREMIUMS AND OTHER |
OBJECTIONS AND MOTIONS TO FORMALLY INTERVENE AS PARTIES TO THIS
REHABILITATION ACTION

- The Court eorrects and hei“eby modifies its Decision on Motions Chailenging the
Legality of the Establishrent and Structure of the Segregated Account; the Challenges to tﬁe :
Temporary Injﬁnction Concemi’ng the Exercise of Coetro} Rights, Withholding of Premiums and
Other Obj eetions; and Motions to Formally Intervene as Parties to tﬁis Rehabilitation Action (the
,“D_ee_ision”), issued on October 26, 2010 in the above-captioned ﬁroceedingé,‘ ag follows:
1 Page 10 of the Decision ie hereby corrected torsebstitute the phrase “98
- percent” for the phrase “80 percent.” | |
| 2. VA corrected version of page 10 of the Decision, attached to this Order, _

. shall be substituted for the original page 10 of the Deczsmn in. the record.

Dated this :,2 9 dayof (23 ﬁﬁ;g , 2010.

. BY THE COURT:

Presiding by Judicial Appointment




payment of Claims would cause Ambac’s assets to fall below SIOO 000, 000 00, which is less than
two percent of Ambac’s clalm paying assets. The net effect of this is that the Segl egated Account
7 is capitalized at 98 percent of Ambac’s current assets de:Spite having liabilities of less than 1000
of Ambac’s 15,600 insurance policies. The OCI has exercised reasonable discretion in requiring
the Segregate{i Account policyhélders have access to virtually all of the resources available to
pay their claims prior to the allocation of their policies to the Segregated-Account. Under Wis.
Stats, Sec. 611.24, the 'Segfegated Account'is fo have an adequate share of the corporation’s

~ capital and surplus. No legal basis in this matter has been shown on which to require additional
' capitalization of the Segregated Account.

77 Challenges are made by movants té the injunction Paragraphs 6, 9, and 7, that the
injunction generally creates land grants the Rehabﬂitator excessive authority. Wis. Stats. Sec.
645.05(1)(k) does empower the OCI to seek injunction relief against any threatened or
contemplated action that might lessen the value of the insurer’s assets or prejudice the rights of
policyholders, creditors, or shareholders or the admi:_listration of the proqéeding, and creafes a

: .broad array of injunctive reiilef ina rehabilitatién action such as.this. The Commissioner bf
Insurance is charged under Wis. Stats. Sec. 601.15 to act within the ﬁublic ﬁltel;ést, and ité

decisions are to be granted considerable deference by the Court. See Wis: Stats. Sec.‘ 227.57(10).

The amendment movants seck of Paragraph 6 and 9 of the inju_nctidn order, the RMBS :

institutional trustees, would have the effect of lessening the value of thé insurfar’s assets and
prejudice the rights of po]icyholdefs and certainly wouid interfere with the administration of the

- proceeding within the cdntémplation éﬁd meaning of Wis Stats. Sec. 645. 05(1) |

| The Rehabﬂztator s ability to carry out his statutory duties, to manage the business

of the insurer, to protect the insured’s 1nterests as well as the interests of the crechtors and

T M Ruckes
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CC:. SERVICELIST in Dane County Case # 10-CV-1576

Alazraki, Marcia D
Bailey, Kristine
Bane, Mark I

- Bartzen, James E.

Bensky, Anne M
Bensky, Lawrence
Benson, Paul E.
Bentley, Philip
Bloomgarden, Craig S.
Callan, Laura E. :
- Canton, Amy
Christensen, Dale C.
Cisar, David I.
Crocker, Randall D.
Davidson, Andrew K.
Franke, John
~ Friedman, Jameas A.
Gaughan, Anthony J.
. Goodchild 111, John C.
- Greenwald, David M.
Hopper, Thomas R.
Houghton, Leah M.
Ivanick, Peter A.
Jacquemot, Susan
Johnson, Michael E.
Kern, Melissa A.
Killoran, Gramt C.
Lipps, Jeffrey A.

- - Lovern,-Susan B,

Lucey, Paul A.
‘Lynch, Matthew R.
Lyons, Gregory W.
MecNeil, Kathieen G.
Martin, D. Ross -

- Mitchell, Greg E.
Moenick, Nathan L.
‘Morgan, Stephen L

Munson, Jr. Earl
Muth, R. Timothy
Olejnik, Andrew J.
Nowicki, Bryan K.
Padnos, Todd L.
Parrett, Noreen J.
Polakowski, Jessica L
Primps, William G.
Reinthaler, Richard W,

Ricardo, Henry T.

Riches, Jonathan Lee (pro se)
Roberts, Lynn
Rosenthal, John M.
Saffitz, Emily L.
Schlicht, Jane C.

Simion, John B.

Stolper, Daniel W.
Stroebel, Christopher J.
Trostle, Patrick T.

Van Sicklen, Michael B.
Van Tol, Peter

Walsh, David G.

Weed, Michael C.
Weiss, Allison H, -
Welsch, Thomas J.

- Weymouth, Daniel A. (pro se)

Whitmer, Steven T,

. Williamson, Brady C.

Wisniewski, Kevin A.
Zeavin, Robert A.

" Honorable William D. Johnston

‘ Ow.eh, James C.

Simpson, Patrick J. (pro se)




STATE OF WISCONSIN, COURT OF APPEALS, DISTRICT [V For Official Use

Ted Nickel, Commissioner, Office of the
Conmissioner of Insurance of the State of
Wisconsin

Statement on
Transcript

(party designation) Appellee

_VS_

One State Street LLC

(party designation) Appellant Case No. 10-AP-

To: Clerk of the Court of Appeals (original)
Circuit Court Clerk {(copy)
-Parties’ Attorneys (copies)

Check one:
[] A transcript is not necessary for prosecution of this appeal.

X All transcripts necessary for this appeal are already on file and satisfactory arrangements with the court
reporter(s) for service of a copy of the transcript(s) on the other parties have been made.

[] Satisfactory arrangements with the court reporter(s) have been made for the filing and service of the
following transcript(s), as certified below by the court reporter: (Specify transcript(s) requested and
dates of proceedings, for example; “pre-trial proceedings, 9/24/08,” “trial, 10/14/08,” etc.)

Date: January 24. 2011

Telephone Number

608-256-1003
D State Bar Number (if applicable)

1069210

Anne Bensky
P Address

Garvey McNeil & Associates, S.C., One Odana Court, Madison, WI 53719

The COURT REPORTER must complete the following certification only if the transcript(s) is/are not
already on file:

COURT REPORTER:
f certify that on (date) the above-designated portion(s) of the transcript(s} in {case name

(caption) , appeal no. , were requested and

arrangements made for the payment of the costs of the transcript(s). The transcript(s) will be filed with the

circuit court and served on the parties, pursuant to Wisconsin Statutes, §809.11(7), on or before (date)

Signature of Court Reporier Telephone Number

Name Printed or Typed Court

Address

CA-130, 11/08 Statement on Transcript §809.11, Wisconsin Statutes




