COURT OF APPEALS OF WISCONSIN
DISTRICT IV

In the Matter of the Rehabilitation of:
Segregated Account of Ambac Assurance Corporation:

THEODORE K. NICKEL' and the OFFICE OF THE
COMMISSIONER OF INSURANCE,

Plaintiffs-Respondents, et al.,

V. Appeal Nos. 2010AP1291,
2010AP2022,2010AP2835,
WELLS FARGO BANK/Trustee of 2011AP0300, and all other
Bondholders, appeals from Dane County Circuit
Court Case No. 2010-CV-1576
filed since March 1, 2011,
which have yet to be assigned
case numbers

Defendants-Appellants, et al.

Dane County Circuit Court Case No. 2010-CV-1576
The Honorable William D. Johnston,
Lafayette County Circuit Court, Presiding by Judicial Assignment

MOTION TO CONSOLIDATE APPEALS AND MODIFY BRIEFING
REQUIREMENTS

! On January 3, 2011, Theodore K. Nickel was appointed Wisconsin
Commissioner of Insurance, replacing former Commissioner Sean A. Dilweg,
who initiated this rehabilitation proceeding. By operation of law, Commissioner
Nickel succeeded former Commissioner Dilweg as Rehabilitator of the
Segregated Account of Ambac Assurance Corporation, WIS. STAT. § 645.32(1),
and as the respondent in these appeals, WIS. STAT. § 803.10(4)(a) (substitution of
public officers), Wis. STAT. § 809.84 (rules of civil procedure applicable to
appeals).
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FOLEY & LARDNER LLP

Michael B. Van Sicklen, SBN 1017827
Naikang Tsao, SBN 1036747
Matthew R. Lynch, SBN 1066370

150 East Gilman Street
Post Office Box 1497
Madison, Wisconsin 53701
Telephone: (608) 257-5035
Facsimile: (608) 258-4258

Attorneys for the Wisconsin Office of the
Commissioner of Insurance and Theodore
Nickel, Commissioner of Insurance of the State
of Wisconsin, as Court-Appointed
Rehabilitator of the Segregated Account of
Ambac Assurance Corporation



Respondents Theodore Nickel and Office of Commissioner of
Insurance (collectively, the “Commissioner”’) and Ambac Assurance
Corporation (“Ambac”), jointly move this Court pursuant to WIS. STAT.
§§ 809.10(3), 809.14(1) and 809.82(2) for an order consolidating Appeal
Nos. 2010AP1291, 2010AP2022, 2010AP2835, 201 1AP0300, and the 15
new appeals filed in this insurer rehabilitation proceeding between March 1
and 10, 2011, for coordinated briefing and joint consideration and
disposition by a single panel of this Court. If granted, this joint motion will
eliminate duplication of effort, promote judicial efficiency, and avoid the
risk of inconsistent decisions by different panels of this Court on the related
factual and legal issues presented in these nineteen appeals.

I BACKGROUND

All of the above-referenced appeals arise out of the largest
insurer rehabilitation proceeding in Wisconsin history. The ongoing
proceeding is pending in Dane County Circuit Court, Hon. William
Johnston, presiding (the “Rehabilitation Court”), and relates to the
rehabilitation of the Segregated Account (the “Segregated Account”) of

Ambac.?

2 The Segregated Account was created in accordance with WIs. STAT.
§ 611.24(2) and is being rehabilitated under WIs. STAT. § 645.31, ef segq.
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The appeals involve the following 15 Appellants or appellant
groups, most of which are hedge funds or large financial institutions, and
seven of which are Appellants in at least two of the appeals:

(1)  the “RMBS Funds™;

(2) certain funds holding Las Vegas
Monorail bonds (the “LVM
Bondholders”),” including Eaton Vance
Management and certain of its affiliates
(“Eaton Vance”);

(3)  Access to Loans for Learning Student
Loan Corporation and Lloyds TSB Bank
plc (“ALL/Lloyds”);

(4)  Depfa Bank plc (“Depfa”);

(5) the Federal Home Loan Mortgage
Corporation (“Freddie Mac™);

(6)  Wells Fargo Bank, as trustee for the
LVM bond policy (“Wells Fargo
LVM”);

(7)  Wells Fargo Bank, N.A,, as trustee of
certain RMBS trusts and as indenture
trustee of certain student loan-backed
securities transactions (“Wells Fargo
RMBS™);

(8)  One State Street, LLC (“One State”);

3 The RMBS Funds consist of six hedge funds claiming interests in
residential mortgage-backed securities: Aurelius Capital Management, LP;
Fir Tree, Inc.; King Street Capital, L.P.; King Street Capital Master Fund, Ltd.;
Monarch Alternative Capital LP; and Stonehill Capital Management LLC.

4 The LVM Bondholders consist of four funds claiming interests in LVM
bonds: Eaton Vance Management; Nuveen Asset Management; Restoration
Capital Management LLC; and Stone Lion Capital Partners L.P.

MADI_2590556.2 2



(9)  the United States Internal Revenue
Service (“IRS™);

(10) the Customer Asset Protection Company
(“CAPCO”);

(11) Bank of America, N.A.,, as the trustee of
certain RMBS trusts (“BofA”);

(12) Wilmington Trust Company and
Wilmington Trust FSB, as trustees of
securities of certain unnamed trusts
(collectively, “Wilmington”);

(13) the Federal National Mortgage
Association (“Fannie Mae”);

(14) U.S.Bank N.A,, as trustee of certain
securitization trusts (“U.S. Bank”); and

(15) Deutsche Bank National Trust Company
and Deutsche Bank Trust Company
Americas, as trustees of certain
securitization trusts (collectively,
“Deutsche Bank™).

All of the appeals challenge orders issued by the

Rehabilitation Court, and the Commissioner and Ambac are the only

Respondents in all of the appeals.
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The issues raised in those appeals fall into eight categories:

Challenges to the Establishment of the Segregated Account
(“Establishment Challenges”). These involve challenges to the
structure of the rehabilitation, which were addressed by the
Rehabilitation Court in orders filed May 27, 2010, October 26, 2010,
and January 24, 2011.

Challenges to the Allocation of Specific Parts of Ambac’s Business
to the Segregated Account (“Allocation Challenges”). These involve
legal challenges about the Commissioner’s criteria for allocating
parts of Ambac’s business to the Segregated Account and/or his
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application of that criteria to a specific policy, contract, or liability.
These challenges were addressed by the Rehabilitation Court in
orders filed May 27, 2010, July 16, 2010, October 26, 2010, and
January 24, 2011.

Challenges to the Scope and Substance of Injunction Orders Issued
By the Rehabilitation Court Under WIS. STAT. § 645.05 to Protect
Claims-Paying Resources and Facilitate the Orderly Management of
the Rehabilitation (“Injunction Challenges™). These include
challenges against one or more provisions of the Rehabilitation
Court’s March 24, 2010 “first-day” injunction and/or its November
8, 2010 “supplemental” injunction, either on their face or as applied
to specific parties-in-interest. These challenges were addressed by
the Rehabilitation Court’s orders of October 26, 2010 and

January 24, 2011.

Challenges to the Trial Court’s Refusal to Enjoin the Settlement
Between Ambac and a Number of Financial Institutions Holding
Ambac-Insured Credit Default Swaps (“Bank Settlement
Challenges™). These involve challenges arising out of the
Rehabilitation Court’s May 27, 2010 refusal to enjoin a settlement
reached between Ambac and 14 large financial institutions, which
eliminated more than $12 billion in potential claims against the
claims-paying resources of the Segregated Account in exchange for
a capped payment of $2.6 billion in cash and $2 billion in surplus
notes.

Challenges Relating to the Denial of Formal Intervention
(“Intervention Challenges™). These include challenges to the
Rehabilitation Court’s denial of motions to formally intervene as
parties to the rehabilitation, despite the Rehabilitation Court’s
holding that all parties-in-interest that demonstrate the legal capacity
to appear on behalf of that interest have an ongoing right to
participate, be heard, and appeal in the proceeding without
intervention and party status. These challenges were addressed by
the Rehabilitation Court’s orders of May 27, 2010, July 16, 2010,
October 26, 2010, and January 24, 2011.

Challenges to Adequacy of Disclosures Regarding the Plan and the
Rehabilitation, the Denial of Formal Discovery Requests of the
Commissioner and/or Ambac, the Scheduling of Hearings,
Evidentiary Rulings, and Other Case-Management Rulings
(“Procedural Challenges”). These involve challenges relating to the
Rehabilitation Court’s findings that it had sufficient information




from the Commissioner to rule upon certain motions and requests,
the Rehabilitation Court’s consideration of such information as
evidence, the Rehabilitation Court’s denial of leave to permit third-
parties to pursue formal discovery of the Commissioner and Ambac,
the Rehabilitation Court’s finding that an expedient schedule for
hearings was appropriate, the Rehabilitation Court’s management of
examination and cross-examination of witnesses, and related
discretionary case-management rulings. At their core, all of these
issues are challenges to the Rehabilitation Court’s view of the
comprehensive, management-oriented rehabilitation proceedings as
being necessarily different and distinct from traditional, adversarial
civil litigation.

Challenges to the Rehabilitation Court’s Competency and/or
Jurisdiction to Issue Certain Rulings (“Jurisdictional Challenges™).
These involve challenges relating to the Rehabilitation Court’s
authority or jurisdiction to issue certain orders, including the
injunction orders and/or its January 24, 2011 order confirming the
Plan of Rehabilitation.

Challenges to the Plan of Rehabilitation for the Segregated Account
(“Plan Challenges”). These involve substantive challenges to the
Rehabilitation Court’s January 24, 2011 approval of the
Commissioner’s Plan of Rehabilitation for the Segregated Account,
including assertions that the Plan, as a whole or in specific
provisions, is contrary to state or federal law. Because of the
comprehensive nature of the confirmation process and the final order
of confirmation, these challenges subsume for the most part all of
the prior interim order challenges.

For this Court’s convenience, the following chart briefly

describes the nineteen pending appeals by listing the Appellants and the

general issues raised in each appeal based on the docketing statements on

file. This chart does not list the two appeals that were dismissed in this

matter: Appeal No. 2010AP2164, which this Court dismissed sua sponte

on October 5, 2010; and Appeal No. 2010AP2721, for which leave to

appeal was denied on November 12, 2010.
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THE NINETEEN PENDING APPEALS

RMBS Funds’, LVM Bondholders’ (including Eaton Vance) and

Freddie Mac’s first appeal, No. 2010AP1291, consolidated with

2010AP2022 (on hold)

RMBS Funds

LVM Bondholders,
including Eaton Vance

Freddie Mac

Establishment Challenges
Injunction Challenges

Bank Settlement Challenges
Intervention Challenges
Procedural Challenges

Bank Settlement Challenges
Intervention Challenges
Procedural Challenges

Bank Settlement Challenges
Intervention Challenges
Procedural Challenges

LVM Bondholders’ (including Eaton Vance) second appeal, and

Wells Fargo LVM’s first appeal, No. 2010AP2022, consolidated

with 2010AP1291 (on hold)

LVM Bondholders,
including Eaton Vance

Wells Fargo LVM

Allocation Challenges
Intervention Challenges
Procedural Challenges

Allocation Challenges
Intervention Challenges
Procedural Challenges

ALL/Lloyds’ & Depfa’s first appeal, No. 2010AP2835 (on hold)

ALL/Lloyds

Depfa

Establishment Challenges
Injunction Challenges
Intervention Challenges
Procedural Challenges

Establishment Challenges
Injunction Challenges
Intervention Challenges
Procedural Challenges



4. One State’s first appeal, No. 2011AP0300 (filed Jan. 24, 2011

One State Allocation Challenges
Injunction Challenges
Intervention Challenges

5. RMBS Funds’ second appeal (filed March 10, 2011)

RMBS Funds Establishment Challenges
Jurisdictional Challenges
Plan Challenges

6. Eaton Vance’s third appeal (filed March 10, 2011

Eaton Vance Establishment Challenges
Injunction Challenges
Allocation Challenges
Intervention Challenges
Procedural Challenges
Plan Challenges

7 All/Lloyds’ second appeal (filed March 1, 2011)

ALL/Lloyds Establishment Challenges
Injunction Challenges
Intervention Challenges
Procedural Challenges

Plan Challenges
8. Depfa’s second appeal (filed March 1, 2011)
Depfa Establishment Challenges

Injunction Challenges
Intervention Challenges
Procedural Challenges
Plan Challenges

9, Freddie Mac’s second appeal (filed March 9, 2011

Freddie Mac Establishment Challenges
Jurisdictional Challenges
Plan Challenges
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10. Wells Fargo LVM’s second appeal (filed March 8, 2011)

Wells Fargo LVM Establishment Challenges
Injunction Challenges
Allocation Challenges
Intervention Challenges
Procedural Challenges

Plan Challenges
11. Wells Fargo RMBS’s appeal (filed March 10, 2011)
Wells Fargo RMBS Injunction Challenges
Plan Challenges

12. One State’s second appeal (filed March 10, 2011)

One State Allocation Challenges
Injunction Challenges
Intervention Challenges
Procedural Challenges

Plan Challenges
13. IRS’s appeal (filed March 8, 2011)°
IRS Allocation Challenges

Injunction Challenges
Jurisdictional Challenges
Plan Challenges

5 The IRS presently has two appeals arising out of the rehabilitation
proceeding pending in the United States Court of Appeals for the Seventh Circuit.
The first federal appeal, Nickel v. United States, Case No, 11-1158 (7th Cir.),
seeks review of the district court’s order remanding the entire rehabilitation
proceeding to the Rehabilitation Court, following the IRS’s removal of the
proceeding to federal court in December 2010.

The second federal appeal, United States v. Wisconsin State Circuit Court,
Case No. 11-1419 (7th Cir.), seeks review of the district court’s order dismissing
for lack of subject matter jurisdiction the IRS’s action to enjoin the Rehabilitation
Court from exercising jurisdiction over the IRS’s challenges to the injunction
orders, and to enjoin the Commissioner and the Rehabilitation Court from
enforcing the injunction orders against the IRS.
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14. CAPCO?’s appeal (filed March 8, 2011)

CAPCO Plan Challenges

15. BofA’s appeal (filed March 9, 2011)

BofA Injunction Challenges
Plan Challenges

16. Wilmington’s appeal (filed March 9, 2011)

Wilmington Injunction Challenges
Plan Challenges

17. Fannie Mae’s appeal (filed March 10, 2011

Fannie Mae Establishment Challenges
Intervention Challenges
Jurisdictional Challenges
Plan Challenges

18. U.S. Bank’s appeal (filed March 10, 2011)

U.S. Bank Establishment Challenges
Injunction Challenges
Intervention Challenges
Procedural Challenges
Plan Challenges

19. Deutsche Bank’s appeal (filed March 10, 2011

Deutsche Bank Establishment Challenges
Injunction Challenges
Intervention Challenges
Procedural Challenges
Plan Challenges

The Commissioner presently has motions on file with the

Rehabilitation Court for approval of written settlement agreements it has
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entered into with the LVM Bondholders other than Eaton Vance and One

State.

II. CONSOLIDATION OF THE NINETEEN APPEALS AND
COORDINATED BRIEFING AND DISPOSITION BY A
SINGLE PANEL WOULD ADVANCE JUDICIAL

EFFICIENCY, AVOID THE RISK OF INCONSISTENT
RULINGS AND PREJUDICE NO ONE

As evidenced above, there is a substantial identity of parties
across the appeals. All of the appeals arise from the same continuing
rehabilitation proceeding in the Rehabilitation Court, all involve the same
Respondents, and a number of the Appellants have filed more than one
appeal (in which many of the same issues are raised and re-raised).

There also is a substantial identity of issues across the
appeals. The docketing statements of all of the appeals include challenges
to some mix of the eight categories identified above, and almost all
Appellants reserved the right to argue issues from other categories not
identified in their docketing statements.

Perhaps most importantly, the resolution of any of these
overlapping issues as to one appellant necessarily impacts other Appellants
and non-appealing claimants. In essence, each appeal challenges the

Commissioner’s determination that the structure and methods of

¢ The hearing for approval on the One State settlement is set for March
24,2011 and the hearing on the LVM Bondholders settlement is scheduled for
April 21, 2011.
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rehabilitation employed here were lawful and better serve the interests of all
policyholders and other claimants in this proceeding than other alternatives,
without unlawfully prejudicing any particular claimant. Because this
proceeding seeks the orderly and equitable preservation and distribution of
limited, possibly inadequate claims-paying resources to thousands of
potential claimants, any relief granted to one particular appellant as to those
challenges necessarily impacts all other Appellants and would-be

claimants.

In view of such similarities and the generally applicable
impact of any court ruling on these issues, this Court previously
consolidated the two earliest appeals (Nos. 2010AP1291 and 2010AP2022)
for joint briefing and disposition. (See Ex. A.) Like the earlier,
consolidated appeals, the later-filed appeals, at their core, raise the same or
overlapping factual and legal questions. Indeed, two of the Appellants
(Depfa and ALL/Lloyds) wrote this Court to urge consolidation of all
pending appeals arising out of the rehabilitation proceedings. (See Exs. B,
C (letters from counsel for Depfa and ALL/Lloyds advising that they
favored consolidation of their later-filed appeals with the earlier, previously
consolidated appeals).) Further, the docketing statements of virtually all of
the recent Appellants note that their appeals “involve[] the same facts and
the same or related issue[s]” as the prior appeals from the rehabilitation

proceeding.
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Finally, consolidation will result in greater efficiency and
consistency of adjudication, because it will enable the same panel to hear
all challenges with reference to the same, now-complete record. In
November 2010, the Rehabilitation Court held five days of evidentiary
hearings and one full day of oral argument about confirmation of the Plan
of Rehabilitation, receiving testimony from all of the primary affiants in
prior motions before that court on all conceivable aspects of the
rehabilitation. As this Court implicitly recognized in its February 18, 2011
order staying the three 2010 appeals pending confirmation of the Plan of
Rehabilitation, and as it expressly held in its order denying leave to appeal
in Appeal No. 2010AP2721, “the issues will be fully preserved, and their
factual context better developed, following the hearing” on confirmation of
the Plan. (Ex. D, at4.)

For the same reasons, having one panel with the same, full
confirmation record decide appeals from the same proceeding raising
overlapping (and often identical) issues promotes efficiency far better than
asking any number of panels to answer the same questions based on the
record as it existed at different interim pre-confirmation stages of the
proceedings. Moreover, it ensures consistent rulings, a consideration that
carries increased importance in proceedings affecting thousands of

policyholders and other potential claimants of the Segregated Account.
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III. RESPONDENTS’ PROPOSAL REGARDING
CONSOLIDATION AND COORDINATED BRIEFING

In order to promote efficiency for all involved, the
Respondents request the entry of an order that provides for the
consolidation and briefing outlined below. For this Court’s convenience,
a proposed form of order is attached.

A.  Consolidation of all nineteen appeals

Respondents propose that all appeals arising out of the
rehabilitation proceeding—i.e., Appeal Nos. 2010AP1291, 2010AP2022,
2010AP2835, 2011AP0300, and the 15 new appeals filed since March 1,
2011 (which have yet to be assigned case numbers)—should be
consolidated and assigned to a single panel for joint and coordinated
disposition.

The reason for consolidation is that there is significant
overlap between the issues raised in the various appeals. For example, the
previously consolidated Appeal Nos. 2010AP1291 and 2010AP2022 raise
challenges to the creation of, or allocation of specific policies or claims to,
the Segregated Account, the denial of intervention, and the denial of the
Appellants’ request to permit them to conduct discovery of the

Commissioner and Ambac.” Because numerous other Appellants in later

7 These appeals also include a challenge to the Rehabilitation Court’s
denial of Appellants’ request to enjoin the consummation of a settlement between
Ambac and a group of financial institutions whose policies were not allocated to
(continued on following page)
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appeals raise the same exact issues, and because those same issues were
subject to the extensive factual development that occurred at the November
2010 evidentiary hearings and by subsequent orders of the Rehabilitation
Court, it makes sense to address the substantially identical issues in a
coordinated fashion based on the full record.

B. Coordinated briefing of appeals
1. Appeal Nos. 2010AP1291 and 2010AP2022

With respect to the previously consolidated appeals (Nos.
2010AP1291 and 2010AP2022), although briefing is complete, the issues
raised in those appeals were subsequently addressed again in the
Rehabilitation Court at the November 2010 five-day evidentiary hearing on
Plan confirmation and in its January 24, 2011 order regarding Plan
confirmation. Therefore, the Appellants and Respondents to those appeals
should be granted leave to each file a supplemental brief of up to 1,500
words, which would address the additional factual and legal development

regarding the issues raised in those appeals that occurred during the Plan

the Segregated Account, but the settlement was fully consummated after both the
trial court and this Court denied the Appellants’ requests to block it. The
commutation payments were made in June 2010. Thus, the Appellants in Appeal
Nos. 2010AP1291 and 2010AP2022 are subject to no prejudice in having their
appeals consolidated with later appeals that raise common challenges related to
the Segregated Account, and decided in a coordinated fashion. The Appellants in
the earlier appeals are also appealing the recent confirmation order, which
addresses many of the same facts and issues on a more developed record.
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confirmation process.8 Respondents propose that these short supplemental
briefs be filed simultaneously by both sides on the same date that
Respondents’ main response briefs are due for the new appeals.

Permitting Appellants and Respondents to file a short
supplemental brief would ensure that the challenges to the establishment of
the Segregated Account (or the allocation of specific policies or liabilities
to that Account) would be decided on the same full record in all of the
appeals, and in a coordinated fashion with other appeals raising the same
issues.

2. All Other Appeals
With respect to Appeal Nos. 2010AP2835, 2011AP300 and

the 15 other recently filed appeals that have yet to be briefed, it is not clear
whether, and the extent to which, the Appellants in these appeals will

coordinate their efforts and file one or more joint briefs on an issue-specific

3 In addition, supplemental briefing would permit counsel for Eaton
Vance, one of the LVM Bondholder appellants in both 2010AP1291 and
2010AP2022, to file a brief independent of the other LVM Bondholders. During
the course of briefing those appeals, the LVM Bondholders were represented by
Kramer Levin Naftalis & Frankel LLP. Since that time, all of the LVM
Bondholders except Eaton Vance reached a settlement agreement with the
Commissioner, and that settlement is awaiting approval of the Rehabilitation
Court. (See www.ambacpolicyholders.com at “Court Filings” link, filings dated
Feb. 10, 2011.) If the Rehabilitation Court grants approval to proceed with the
settlement agreement, and certain other conditions described in those settlement
papers are satisfied, the settling LVM Bondholders will be dismissed as described
in the settlement papers. Approval of the settlement may also affect the position
on appeal of their trustee, Wells Fargo LVM. A supplemental brief would permit
the new counsel for Eaton Vance to be heard on those appeals.
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or alternate basis. See WIS. STAT. § 809.19(5) (each appellant may file a
separate brief or a joint brief with one or more other Appellants, provided
that a joint brief should not exceed the page allowance for a single
appellant).

As a result, it is difficult for Respondents to make a concrete
proposal regarding briefing until they see the number and length of the
opening briefs filed by the Appellants in the aggregate. Once the
Respondents have had an opportunity to review the Appellants’ briefs and
assess the number of pages necessary to adequately address all arguments,
Respondents will file a motion proposing an efficient approach for the
Respondents’ briefs. Respondents shall file that motion within six business
days of receiving Appellants’ opening briefs.

Given the number of appeals and the fact that this proposal
contemplates that the Respondents will file a motion regarding the form
and length of their response briefs, Respondents further propose that they
be allowed sixty days in which to file their response briefs, pursuant to
Wis. STAT. § 809.82(2), and that Appellants be allowed thirty days in
which to file their reply briefs in accordance with WIS. STAT. §§ 809.82(2)

and 809.19(8)(c)2.
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Respondents.

MADI_2590556.2

Counsel is authorized to file this Motion on behalf of both

Dated this 15th day of March, 2011.

FOLEY & LARDNER LLP

U/

Michael B. Van Sicklen, SBN 1017827
Naikang Tsao, SBN 1036747
Matthew R. Lynch, SBN 1066370

150 East Gilman Street
Post Office Box 1497
Madison, Wisconsin 53701
Telephone: (608) 257-5035
Facsimile: (608) 258-4258

Attorneys for Wisconsin Office of the
Commissioner of Insurance and
Theodore K. Nickel, Commissioner of
Insurance of the State of Wisconsin, as
Court-Appointed Rehabilitator of the
Segregated Account of Ambac Assurance
Corporation
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To:

OFFICE OF THE CLERK
WISCONSIN COURT OF APPEALS

110 EAST MAIN STREET, SUITE 215

P.0.Box 1688

MADISON, WISCONSIN 53701-1688

Telephone (608) 266-1880
Facsimile (608) 267-0640

Web Site: www.wicourts.gov

Hon. William D. Johnston
Circuit Court Judge
Lafayette County Courthouse
P.O. Box 40

Darlington, WI 53530

Carlo Esqueda

Clerk of Circuit Court
Room 1000

215 South Hamilton
Madison, WI 53703

Susan E. Lovern

David 1. Cisar

Owen Thomas Armstrong Jr.
von Briesen & Roper, S.C.

411 E. Wisconsin Ave., Ste. 700
Milwaukee, WI 53202

John M. Rosenthal

Kristine E. Bailey

Morgan, Lewis & Bockius LLP
One Market St., Spear Street Tower
San Francisco, CA 94105

Paul A. Lucey

Paul E. Benson

Michael Best & Friedrich LLP
Ste. 3300

100 E. Wisconsin Ave.
Milwaukee, W1 53202-4108

Amy Caton
Susan Jacquemot
Philip Bentley

DISTRICT IV
October 8, 2010

Laura E. Callan

Solheim Billing & Grimmer, S.C.
P.O. Box 1644

Madison, W1 53701-1644

John B. Simon
David M. Greenwald
Jenner & Block LLP
353 N. Clark Street
Chicago, IL 60654

Brittany S. Ogden
Stephen L. Morgan
Jennifer M. Krueger
Murphy & Desmond, S.C.
P. O. Box 2038

Madison, WI 53701-2038

Michael B. Van Sicklen
David G. Walsh
Matthew Lynch

Foley & Lardner LLP
P.O. Box 1497

Madison, WI 53701-1497

Nathan Moenck

Michael Best & Friedrich LLP
P. O. Box 1806

Madison, W1 53701

Daniel Kelly

R. Timothy Muth

Reinhart Boerner Van Dueren SC
P.O. Box 2965

Milwaukee, WI 53201-2965

Kramer Levin Naftalis & Frankel LLP

1177 Avenue of the Americas
New York, NY 10036



Jessica Hutson Polakowski
Bryan K. Nowicki

Reinhart Boerner Van Deuren, S.C.

P. O. Box 2018
Madison, WI 53701-2018

Noreen J. Parrett

Connie L. O'Connell
Parrctt & O'Connell, LLP
10 E. Doty St., Ste. 621
Madison. WI 53703

Peter A. lvanick

William G. Primps

Emily L. Saffitz

Dewey & Leboeuf LLP

1301 Avenue of the Americas
New York, NY 10019

Danie]l W. Stolper
Stafford Rosenbaum LLP
P.O. Box 1784

Madison, W1 53701-1784

Christopher J. Stroebel
von Briesen & Roper SC
Suite 1000

3 S Pinckney St
Madison, WI 53703

Patrick J. Trostle

Jenner & Block LLP

919 Third Avenue, 37th Floor
New York, NY 10022

Steven T. Whitmer

Kevin A. Wisniewski

Lock, Lord, Bissell & Liddell LLP
111 South Wacker Drive

Chicago, IL 60606

You are hereby notified that the Court has entered the following order:

2010AP1291 Sean Dilweg v. Wells Fargo Bank (L.C. # 2010CV1576)
2010AP2022 Sean Dilweg v. Wells Fargo Bank (L.C. # 2010CV1576)
Before Higginbotham, J.

Respondents Sean Dilweg, Office of Commissioner of Insurance, and Ambac Assurance

Corp. jointly move to consolidate Case No. 2010AP1291 with Case No. 2010AP2022, and to

modify the briefing schedule. They note that the appeals arise from the same underlying

proceeding, involve overlapping parties, and will raise substantially similar or related issues.

Appellants Eaton Vance Management, Nuveen Asset Management, Restoration Capital

management LLC and Stone Lion Capital Partners L.P (collectively, the LVM Bondholders) join

the motion to consolidate the appeals with respect to briefing and disposition, but ask that the

cases remain separate for the purpose of any oral argument that this court might subsequently



Nos. 2010AP1291
2010AP2022

order. The appellants also request a slightly different briefing schedule, which they represent has

now been agreed to by all of the parties.

We agree that consolidation and a modified briefing schedule are appropriate. We will
not address the structure of any oral argument unless and until we determine that oral argument

is required for one or both cases. Therefore,

IT IS ORDERED that Case No. 2010AP1291 is hereby consolidated with Case No.
2010AP2022 for briefing and disposition. This order does not address the structure of any oral

argument.

IT IS FURTHER ORDERED that Respondents OCI and Ambac may each file one brief
up to 16,000 words jointly addressing all of the Appellants’ briefs. The Respondents’ briefs

shall be due 30 days after the last Appellant’s brief has been filed in Case No. 2010AP2022.

IT IS FURTHER ORDERED that the LVM Bondholders may choose whether to file one
joint reply brief, or a reply brief for each appeal, with a total maximum word count of 4,800
regardless whether one or two briefs are filed. The reply brief(s) shall be due 30 days after the

last respondent’s brief has been filed.

A. John Voelker
Acting Clerk of Court of Appeals
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ORRICK, HERRINGTON & SUTCLIFFE LLp

400 CAPITOL MALL

SACRAMENTO, CALIFORNIA 95814-4497
tel +1-916-447-9200

O R R I C K fax +1-916-329-4900

WWW._ORRICK.COM

March 1, 2011 Thomas J. Welsh
(916) 329-7941
tomwelsh@orrick.com

A. John Voelker

Acting Clerk

Wisconsin Court of Appeals
110 East Main Street, Suite 215
Madison, Wisconsin 53703

Re: In_the Matter of the Rebabilitation of the Sepresated Account o Amebac Assurance Corboration
Appeal Nos. 2010AP1291, 2010AP2022. 2010AP2835 and 2011AP300,

Dear Mr. Voelker:

We represent Depfa Bank plc (“Depfa”), the appellant in Appeal Number 2010AP2835. The
purpose of this letter is to comment briefly on the letters filed with the Court of Appeals on
February 22, 2010, by counsel for the Office of the Insurance Commissioner “OCI”) and counsel
for the group of appellants known as the “RMBS Policyholders.” We understand that that the
RMBS Policyholders oppose the continuation of the stay ordered by the Court of Appeals on
February 18, 2011, and may seck to vacate that stay at some point in the near future.

Depfa concurs in OCI’s request that the Court of Appeals continue the stay of the above appeals to
allow for consolidation with the forthcoming appeals that will be filed in response to the Circuit
Court’s January 24, 2011, Decision and Final Order Confirming the Rebabititator’s Plan of Rebabilitation, with
Findings of Fact and Conclusions of Law (“Rehabilitation Plan Order’ ). As noted by OCI, Depfa intends
to appeal the Rehabilitation Plan Order forthwith. Depfa’s appeal will raise a significant number of
factual and legal issues, including the core question regarding the legality of the simultaneous
creation and seizure of the Ambac Segregated Account. This fundamental question arises in all of
the prior appeals, including the prior appeal filed by the RMBS Policyholders. While Depfa respects
and appreciates the ongoing efforts of the RMBS Policyholders to ensure that Ambac’s
policyholders, including Depfa, are treated in a manner consistent with Wisconsin law and the US.
Constitution, Depfa continues to believe that the Court of Appeals should only reach and resolve
that issue and any related issues based on review of the entire record developed in the Circuit Court
prior to the filing of the Rehabilitation Plan Order.!

! Of course, if the Court of Appeals believes that the RMBS Policyholders’ prior appeal (Appeal No. 2010AP1 291) can
be resolved without reaching prematurely the legality of the simultaneous creation and seizure of the Ambac Segregated
Account and the propriety of OCI’s actions taken in relation thereto, Depfa certainly does not oppose such action.



O

ORRICK

A. John Voelker
Acting Clerk
March 1, 2011
Page 2

As the Court of Appeals has indicated, the continuation of the stay and the subsequent
consolidation of forthcoming appeals to the pending appeals will serve the interests of justice and
efficiency, and will safeguard against inconsistent appellate results on questions that are of critical
import to Depfa, to all of Ambac’s policyholders, and indeed to policyholders of any Wisconsin-
domiciled insurance company. Not only does the resolution of the legal issues presented by this
closely watched case have broad policy and financial implications for Ambac and its policyholders,
but it has the clear potential to impact the future regulation of the insurance industry and the
administration of insurer insolvencies nationwide. Depfa greatly appreciates the care that the Court
of Appeals is taking to ensure the proper administration and resolution of these appeals.

Very truly yours,
( b
Thomas J. Welsh

Of Counsel for Depfa Bank plc
Admitted pro hac vice

Gregory W. Lyons
O'Neil, Cannon, Hollman, Dejong & Laing S.C.
Counsel for Depfa Bank plc

cc: Counsel of Record (via email).
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Law Office of Lawrence Bensky, LLC

Lawrence Bensky

Tel: (608) 204-5969

Fax: (608) 204-5970

Email: Ibensky@benskylaw.com

March 2, 2011
HAND DELIVERY
John A. Volcker, Clerk
Wisconsin Court of Appeals
110 East Main Street, Suite 215
P.O. Box 1688
Madison, WI 53701-1688

Re: In the Matter of the Rehabilitation of Segregated Account
of Ambac Assurance Corp., App. Nos. 2010AP1291, 2010AP2022, 2010AP2835,
2011AP300, 2011AP
Dane County Circuit Court, Case No. 10-CV-1576

Dear Mr. Volcker:

I am one of the lawyers for Lloyds TSB Bank plc (“Lloyds™) and Access to Loans for Learning
Student Loan Corporation (“ALL Student Loan™), appellants in Appeal No. 2010AP2825 and
in an appeal we filed yesterday. Both appeals, as well as Appeal Nos. 2010AP1291,
2010AP2022, and 2011AP300 arise from In the Matter of the Rehabilitation of the Segregated
Account of Ambac Assurance Corporation, Dane County Circuit Court, Case No. 10 CV 1576
(the “Rehabilitation Proceedings™). Lloyds and ALL Student Loan wish to join with Depfa
Bank plc (“Depfa”) in the assertions made in the letter to you of their counsel, Thomas J.
Welsh, dated March 1, 2011, with respect to the continued stay of all appeals in the above
matters.

Like Depfa, Lloyds and ALL Student Loan believe that the lawfulness of the Segregated
Account should only be decided upon a full and complete review of the entire record of the
Rehabilitation Proceedings, which can only occur after the record from the confirmation
hearing has been filed with this Court and the remaining appeals by the parties to that hearing
have been filed. This should not cause a significant delay considering the very significant
issues at stake.

Thank you for your consideration of these matters.

10 East Doty St.. Suite 800 - Madison, Wisconsin 53703



March 2, 2011
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Very truly yours,

[“awrence Bensky

Enc.

cc: Circuit Court Email Service List

10 East Doty St., Suite 300 « Madison, Wisconsin 53703
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To:

R

QFFICE OF THE CLERK
WISCONSIN COURT OF APPEALS
110 EAST MAIN STREET, SUITE 215

P.O.Box 1688 | _
MADISON, WISCONSIN 53701-1688

Telephone (608) 266-1880.
Facsimile (608) 267-0640
Web Site: www,wicourts, gov
DISTRICT IV |
| November 12, 2010
Hon. William D. Johnston thp\ Bentley
Circuit Court Judge Kramer Levin Naftalis & Frankel LLP
Lafayette County Courthouse 1177 Avenue of the Americas!
P.0. Box 40 New: York NY 10036 ;
Darlington, WI 53530
Laura’E Callan
Carlo Esqueda . Solheim Billing & Grimpuer, S C.
Clerk of Circuit Court P.O. Box 1644
Room 1000 Madmlon, WI 53701-1644
215 South Hamilton ! ‘
Madison, WI 53703 David|I. Cisar ‘.
Susan/E. Lovem i
Kristine E. Bailey von Briesen & Roper, $.C.
John M. Rosenthal Ste, 700
Morgan, Lewis & Bockius LLP 411 E| Wisconsin Ave.
One Market St., Spear Street Tower Milwaukee, WI 53202
San Francisco, CA 94105 |
John €. Frank
James E. Bartzen Lathrdp & Clark
Earl H, Munson, Jr. P.0. Box 1507
Boardman, Suhr, Curry & Field LLP Madis;on, WI 53701
P.O. Box 927 -
Madison, WI 53701-0927 James|Friedman
Anthony James Gaughan
Anne Bensky Brady|C. Williamson Jr. .
Garvey McNeil & Associatcs, S.C. Godﬁ'cy & Kahn SC .
One Odana Court PO Box 2719 i
Madison, W1 53719 Madison, W 53701-2719
Lawrence Bensky DavidiM. Greenwald :
Law Office of Lawrence Bensky, LLC John B. Simon !
10 East Doty St., Ste. 800 Patrick J. Trostle i
Madison, WI 53703 Jenner & Block LLP
353 N! Clark Street
Paul E. Benson

Paul A. Lucey

Michael Best & Friedrich LLP
100 E. Wisconsin Ave,, Ste. 3300
Milwaukee, W1 53202-4108
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Chicago, IL 60654

49:%7

0702-27-A0N



™

Stephen P, Hurley

Hurley, Burish & Stanton, 8.C.
33 E. Main Street, Suite 400

P. O. Box 1528

Madison, WI 53701-1528

Susan Jacquemot

Kramer Levin Naftalis & Frankel LLP
1177 Avenue of the Americas

New York, NY 10036

Melissa A. Kern

Frost Brown Todd LLC
1103 Boundary Rd.
Middleton, WT 53562

Grant C. Killoran

Gregory W. Lyons

O’Neil Cannon Hollman DeJong & Laing SC
111 E Wisconsin Ave Ste 1400
Milwaukee, WT 53202

Matthew Lynch

Michael B, Van Sicklen
Foley & Lardner LLP
150 E. Gilman St.

P.O. Box 1497

Madison, W1 53701-1497

Nathan Moenck

Michael Best & Friedrich LLP
P. O.Box 1806

Madison, W1 53701

~

No. 2010AP2721-LV

Stephen L, Morgan
Murphy & Desmond, SC
P.O. Box 2038

Madison, WI53701-2038

R Tlmothy Muth :
Reinblart Boerner Van Ducrcn SC
1000 N. Water St.

P.O. Box 2965

Mllwaukee, WI 53201-2965

NorcenJ Parrett

Pan'ett & O’Connell, LLP
10 E. Doty St., Ste. 621
Madlslon, Wi 53703

|
Bryan/ K. Nowicki
J essicé Hutson Polakowski .
Reinhart Boerner Van Dueren; S.C.
22E. M1ﬁ1mSt Ste. 600 !
Mad:son, WI 53703

Damel W. Stolper .
Stafford Rosenbaum LLP
P.O. Box 1784 )
Madis'on, WI153701-1784

Chnstopher J. Stroebel
von Bnesen & Roper SC
Suite 1000

3 S Pinckney St
Madison, W1 53703

Stcvcn T. Whitmer

KevmlA Wisniewski

Lock, [Lord, Bissell & Liddell iLLP
111 South Wacker Drive '
Chicago, IL 60606

You are hereby notified that the Court has entered the following opinion and order:

2010AP2721-LV

Sean Dilweg v. Access 10 Loam for Leamning Student Loan

Corporation (L.C. #2010CV1576)

Before Vergeront, P.J., Lundsten and Blanchard, JJ ’.
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No: 2010AP272]1-LV

Access to Loans for Learning Student Loan Corp. and Lloyds TBS Bank PLC
(collectively, Lloyds) petition for leave to appeal: (1) d schéduling order, da.tefd October 20,
2010, that denicd 'thcir requests for discovery and set a datc for a confirmation hearmg on the
rehabilitation plaﬁ in this matter; and (2) any nonfinal afspects of an order datgfd October 26,
2010, that ruled on a legal challenge to the establishment ;f the segregated accomfat which is the
subject of the rehabilitation proceeding, denied various req:uests for injunctive reliéf and refused
to allow several interested parties to intervene.! Lloyds also asks us to stay the scheduled
hearing. Thc Wisconsin Office of the Commissioner of} Insurance and the Ambac Assurance
Company oppose the petition and stay request. '

i

|
Interlocutory review is disfavored in this state. State ex rel. AE, v. Ctrcuzt Court for

Green Lake County, 94 Wis. 2d 98, 102, 288 N.W.2d. 125 (1980). Whilc we hava discretion to
review an order not appcalable as of right when an appeal would matcnally advance the
termination of the litigation or clarify further proceedmgs,. protect the petitioner from substantial
or irreparable injury, or ¢larify an issue of general i 1mportance in the adnumstranon of justice, we
will not grant leave to appeal absent compelling cucumStances See Wis. STA.T § 808, 03(2)
(2007-08). Cascade Mountam, Inc. v. Capitol Inde{n. Corp., 212 Wis. ;Zd 265, 268,
569 N.W.2d 45 (Ct. App. 1997). This policy “is desiglgxed to protect pretrial and trial court
proceedings from the interruptions and delays caused by z£Mﬁple appeals, and to hm:t each case
to a single appeal” under ordinary circumstances. Id. The petitioner must d&monétrate both that

there is a substantial likelihood of success on appeal, and jthat the necessity of imrfnedia.tc review

l

' We do not decide here whether the order may be ﬁdal and appealable as to thiose partics who
were denied the right to intervene. That decision will be made i in response to any notices of appeal which
are filed. |
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i No. 2010AP2721-LV

outweighs our general policy against the piecemeal disposition of litigation. Id. at 5'268 n.2; State
v. Salmon, 163 Wis. 2d 369, 374-75, 471 N.W.2d 286 (Ct.|App. 1991).

i | :
Lloyds complains that it is inefficient and fundamc::nnally unfair that the matter has been

scheduled for trial without first permitting discovery, and 111: asserts that no hearing ;ﬁvould even be
necessary if this court were to agree with its position thalt the segregated accounit which is .the
subject of the proceeding was improperly crea_ted. The cg!>mmissioner and Amba‘:c respond that
rehabilitation proceedings under Chapter 645 are not desiégned as an' adversarial p;rqcess and the
trial court therefore properly refused to grant individual d%iscovery rights to every policy holder
and/or insurer that had some intcrest in the outcome. Théy also point out that ngoyds failed to

dircct its request for a stay to the trial court first.

. | ,
Having considered the arguments of both the peﬁtiloncr and the respondent, we conclude
that there are no sufficiently compelling reasons to warrant interlocutory review hf;re The issues
presented will be fully preserved, and their factual context better developed, :following the

hearing,

IT IS ORDERED that the petition for leave to appeal and motion for a stay fére denied.
i . .

A. Joh)qg Vaelker
Acting (I.‘,'Ierk of Court of Appeals
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