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I THE COURT SHOULD REVERSE THB ORDER
CONFIRMING THB PLAN BBCAUSE IT LACKS
SAFEGUARDS FOR PROTECTING LONG-DATED
CLAIMANTS FROM IMPROPER DISCRIMINATORY
TREATMENT.

In its initial brief, 'Wells Fargo Bank, N.4., as Trustee for the LVM

Bondholders (the "Trustee"), established that the rehabilitation plan

unfairly discriminates against holders of long-dated claims because it

provides no assurance that such claims will ever be paid. In its response,

the Commissioner offers no persuasive rebuttal. Indeed, the Commissioner

does not challenge the record facts showing that the plan discriminates

against the LVM Bondholders. Nor does the Commissioner provide this

Court with any valid objection to the Trustee's reasonable proposal for

addressing that improper discrimination. Instead, the Commissioner

vaguely contends that, at some unspecified time in the future, everything

will somehow get addressed. But, of course, the Commissioner's burden is

to provide those assurances now, so that this Court can conduct its review.

Because the Commissioner has not met this burden, the Trustee respectfully

requests that the Court reverse the order confirming the rehabilitation plan.r

t Th" Trustee concurs with the arguments made in Sections I, V and VI of
appellants' IuIy 29,2011 consolidated reply brief, and incorporates those
arguments here by reference.



A The Commissioner Did Not Challenge The Record Facts
Presented by the Trustee.

The Trustee's supplemental opening brief established a number of

ì,À/ays in which the rehabilitation plan fails to assure that funds will be

available after June I,2020 to pay the LVM Bondholders' claims, rnost of

which will not become due until long after 2020.2 For example, the Trustee

showed that the plan discriminates against holders of long-dated clairns

because:

there is no plan for what will happen after June 1 ,2020,
and thus there is no assurance in the plan that any
money will be available to pay the LVM Bondholders;

a

a

a

the Commissioner conceded that the financial
projections that gave rise to the 25o/o cashpercentage
payout are unreliable and could be "materially
understated";

in arriving at the 25o/o cash percentage figure, the
Comrnissioner relied on a better-than-worst-case
economic scenario, even though prudence required the
use of a less optirnistic scenario; and

despite the stated goal of ensuring "transparency," the
Commissioner refused to share with the affected
policyholders the data underlying its financial
projections.

' In Appeal No. 201 0 AP 2022,which has been consolidated with this appeal, the
Trustee established why the LVM Bondholders' policies were improperly placed
into the Segregated Account. The rehabilitation plan perpetuates that error and,
accordingly, we incorporate those arguments here by reference.
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(See Trustee's July 5,2011 Supplemental Opening Brief atpp.6-9.)

The Comrnissioner's response is revealing in that it does not deny a

single one of these serious deficiencies. These now-undisputed record facts

are alarming, and underscore the substantíaI risk that the rehabilitation plan

imposes on the LVM Bondholders.

B. The Commissioner's Approach Provides No Protection to
the LVM Bondholders.

Instead of addressing the plan's obvious deficiencies, the

Commissioner briefly mentions a few supposed protections-a moratorium,

a supposed "conservative deferred payment approach," and the

Commissioner's ultirnate retention of "discretion"-and essentially solicits

the Trustee's blind trust. But the Commissioner's vague and noncornrnittal

promises instill no confidence, given that they are built on adrnittedly

unreliable and unsupported financial projections. And "trust me" is cold

comfort when the plan ends in 2020, before the bulk of the LVM

Bondholders' claims even begin to mature.

Not surprisingly, the only "authority" the Cornrnissioner cites for

even the limited assurances in its brief is the circuit court's order finding

the overall plan fair and nondiscriminatory. But, as appellants established

in their consolidated moving brief, that was an order the Commissioner

itself drafted and the circuit court merely rubber-stamped. So the
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Commissioner essentially cites its own arguments as authority for

themselves. None of this is reassuring to the LVM Bondholders, None of

it tells them what is going to happen when their claims colne due after

2020. None of it gives them any reason to believe that they will be paid on

par with short-dated claimholders.

The Commissioner Provides No Valid Objection to the
Trustee's Proposal.

There was, however, one simple protective measure that the

Commissioner could have adopted that would have given long-dated

claimants like the LVM Bondholders reason to believe that funds would be

available after 2020 to pay their claims. The Commissioner could have

deposited money in a reserve account equaling 25% (i,e.,the same cash

percentage to be paid to those whose claims are now maturing) of the

expected total value of the LVM Bondholders' claims. Ambac and the

Comrnissioner have calculated the expected value of those future claims as

$ 1 . 1 63 billion. (R.465 :127 -128.) Using Ambac's own number, then, the

Trustee proposed that the Commissioner establish a 25Yo resewe, or $290

million, to cover their long-dated claims.

The Trustee is still waiting for a valid argument as to why the

reserye it proposes is not acceptable. There is no urerit to the

Commissioner's contention that the reserve is "umecessary and

C
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unworkable," (OCI Br. at 60.) The now-undisputed evidence discussed in

the Trustee's opening brief shows that the reserye is certainly necessary

given that even the Commissioner agrees that no plan even exists after

2020. A reserve assures the availability of funds after 2020, whereas the

current plan makes no provision for the preservation of such funds for

future availability.

Nor is it unworkable to set up such a reserve. Reserves of this sort

are colnmon in insolvency proceedings, for example, so that shorter-dated

claimants do not consume all the funds, leaving nothing for longer-dated

claimants. See, e.g., In re Western Asbestos Co., 313 B.R. 832,842-43

(Bankr. N.D. Cal, 2003) (in order to ensure that reorganization plan treated

holders of long-dated claims (unliquidated clairns) on par with holders of

shorl-dated claims (liquidated clairns), the court required the plan to

"reserye a sufflcient amount from any distribution made to liquidated

claims so that an equivalent percentage payment may be made to any

claims liquidated in the future"). The Commissioner's prediction of

"another layer oflegal challenges" ifsuch a reserve is created appears to

have it backwards. (OCI Br. at 61.) Litigation is, in fact, more likely if

there remains no assurance of future payment for those with long-dated

claims, because then every move by the Commissioner will be subject to
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