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L. THE COURT SHOULD REVERSE THE ORDER
CONFIRMING THE PLAN BECAUSE IT LACKS
SAFEGUARDS FOR PROTECTING LONG-DATED
CLAIMANTS FROM IMPROPER DISCRIMINATORY
TREATMENT.

In its initial brief, Wells Fargo Bank, N.A., as Trustee for the LVM
Bondholders (the “Trustee™), established that the rehabilitation plan
unfairly discriminates against holders of long-dated claims because it
provides no assurance that such claims will ever be paid. In its response,
the Commissioner offers no persuasive rebuttal. Indeed, the Commissioner
does not challenge the record facts showing that the plan discriminates
against the LVM Bondholders. Nor does the Commissioner provide this
Court with any valid objection to the Trustee’s reasonable proposal for
addressing that improper discrimination. Instead, the Commissioner
vaguely contends that, at some unspecified time in the future, everything
will somehow get addressed. But, of course, the Commissioner’s burden is
to provide those assurances now, so that this Court can conduct its review.
Because the Commissioner has not met this burden, the Trustee respectfully

requests that the Court reverse the order confirming the rehabilitation plan.'

! The Trustee concurs with the arguments made in Sections I, V and VI of
appellants’ July 29, 2011 consolidated reply brief, and incorporates those
arguments here by reference.



A. The Commissioner Did Not Challenge The Record Facts
Presented by the Trustee.

The Trustee’s supplemental opening brief established a number of
ways in which the rehabilitation plan fails to assure that funds will be
available after June 1, 2020 to pay the LVM Bondholders’ claims, most of
which will not become due until long after 2020.> For example, the Trustee
showed that the plan discriminates against holders of long-dated claims
because:

J there is no plan for what will happen after June 1, 2020,
and thus there is no assurance in the plan that any
money will be available to pay the LVM Bondholders,

° the Commissioner conceded that the financial
projections that gave rise to the 25% cash percentage
payout are unreliable and could be “materially
understated”;

. in arriving at the 25% cash percentage figure, the
Commissioner relied on a better-than-worst-case
economic scenario, even though prudence required the
use of a less optimistic scenario; and

. despite the stated goal of ensuring “transparency,” the
Commissioner refused to share with the affected
policyholders the data underlying its financial
projections.

* In Appeal No. 2010 AP 2022, which has been consolidated with this appeal, the
Trustee established why the LVM Bondholders’ policies were improperly placed
into the Segregated Account. The rehabilitation plan perpetuates that error and,
accordingly, we incorporate those arguments here by reference.



(See Trustee’s July 5, 2011 Supplemental Opening Brief at pp. 6-9.)

The Commissioner’s response is revealing in that it does not deny a
single one of these serious deficiencies. These now-undisputed record facts
are alarming, and underscore the substantial risk that the rehabilitation plan
imposes on the LVM Bondholders.

B. The Commissioner’s Approach Provides No Protection to
the LVM Bondholders,

Instead of addressing the plan’s obvious deficiencies, the
Commissioner briefly mentions a few supposed protections—a moratorium,
a supposed “conservative deferred payment approach,” and the
Commissioner’s ultimate retention of “discretion”—and essentially solicits
the Trustee’s blind trust. But the Commissioner’s vague and noncommittal
promises instill no confidence, given that they are built on admittedly
unreliable and unsupported financial projections. And “trust me” is cold
comfort when the plan ends in 2020, before the bulk of the LVM
Bondholders’ claims even begin to mature.

Not surprisingly, the only “authority” the Commissioner cites for
even the limited assurances in its brief is the circuit court’s order finding
the overall plan fair and nondiscriminatory. But, as appellants established
in their consolidated moving brief, that was an order the Commissioner

itself drafted and the circuit court merely rubber-stamped. So the



Commissioner essentially cites its own arguments as authority for
themselves. None of this is reassuring to the LVM Bondholders. None of
it tells them what is going to happen when their claims come due after
2020. None of it gives them any reason to believe that they will be paid on
par with short-dated claimholders.

C. The Commissioner Provides No Valid Objection to the
Trustee’s Proposal.

There was, however, one simple protective measure that the
Commissioner could have adopted that would have given long-dated
claimants like the LVM Bondholders reason to believe that funds would be
available after 2020 to pay their claims. The Commissioner could have
deposited money in a reserve account equaling 25% (i.e., the same cash
percentage to be paid to those whose claims are now maturing) of the
expected total value of the LVM Bondholders’ claims. Ambac and the
Commissioner have calculated the expected value of those future claims as
$1.163 billion. (R.465:127-128.) Using Ambac’s own number, then, the
Trustee proposed that the Commissioner establish a 25% reserve, or $290
million, to cover their long-dated claims.

The Trustee is still waiting for a valid argument as to why the
reserve it proposes is not acceptable. There is no merit to the

Commissioner’s contention that the reserve is “unnecessary and



unworkable.” (OCI Br. at 60.) The now-undisputed evidence discussed in
the Trustee’s opening brief shows that the reserve is certainly necessary
given that even the Commissioner agrees that no plan even exists after
2020. A reserve assures the availability of funds after 2020, whereas the
current plan makes no provision for the preservation of such funds for
future availability.

Nor is it unworkable to set up such a reserve. Reserves of this sort
are common in insolvency proceedings, for example, so that shorter-dated
claimants do not consume all the funds, leaving nothing for longer-dated
claimants. See, e.g., In re Western Asbestos Co., 313 B.R. 832, 842-43
(Bankr. N.D. Cal. 2003) (in order to ensure that reorganization plan treated
holders of long-dated claims (unliquidated claims) on par with holders of
short-dated claims (liquidated claims), the court required the plan to
“reserve a sufficient amount from any distribution made to liquidated
claims so that an equivalent percentage payment may be made to any
claims liquidated in the future”). The Commissioner’s prediction of
“another layer of legal challenges” if such a reserve is created appears to
have it backwards. (OCI Br. at 61.) Litigation is, in fact, more likely if
there remains no assurance of future payment for those with long-dated

claims, because then every move by the Commissioner will be subject to



increased scrutiny by long-dated claimholders concerned about any
decisions that may negatively impact their future recovery.
CONCLUSION

The Trustee understand that the Commissioner is charged with
balancing the needs of all claimants, which is not an easy task. But a plan
that so blatantly favors those with current claims, and leaves no assurance
that money will be available to pay longer-dated claims, cannot stand. At
the very least, the Court should reverse the order confirming the plan, and
direct the Commissioner to present a plan that contains the reserve
mechanism proposed by the Trustee.

Dated this 8th day of September, 2011.

MURPHY DESMOND S.C.
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599 Lexington Avenue
New York, NY 10022
dschlecker@reedsmith.com

Eaton Vance Management

c/o Gregory T. Everts

Quarles & Brady, LLP

33 East Main Street, Suite 900
Madison, WI 53703
greg.everts@quarles.com

c/o Jeffrey Spear

Joel Walker

Kenneth Argentieri

Duane Morris LLP

600 Grant Street, Suite 5010
Pittsburgh, PA 15219
Jjwspear@duanemorris.com
jmwalker@duanemorris.com

Wilmington Trust Company,
Wilmington Trust FSB and Bank of
America, N.A.

c/o Jane C. Schlict

Cook and Franke, S.C.

660 East Mason Street

Milwaukee, WI 53202
schlicht@cf-law.com

c/o Michael E. Johnson
William B. Marcurda

Alston & Bird LLP

90 Park Avenue

New York, NY 10016
michael.johnson@alston.com
bill.marcurda.alston.com
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United States of America

c/o Hilarie Snyder

Robert J. Kovacev

U.S. Department of Justice
P.O. Box 7238

Washington, DC 20044
Hilarie.E.Snyder@usdoj.gov
Robert.J.Kovacev(@usdoj.gov

Customer Asset Protection Company
c/o John Franke

Beth E. Hanan

Gass Webber Mullins LLC

309 N. Water Street, Suite 700
Milwaukee, W1 53202
hanan@gasswebermullins.com
franke@gasswebermullins,com

Dated this 8th day of September, 2011.

OF COUNSEL:

MURPHY DESMOND S.C.
Attomeys for Wells Fargo Bank,
N.A., as Trustee for the LVM
Bondholders

=

L XD & g\
Stepl%
State Bar Numb 015099
Jennifer M. Krueger

State Bar Number 1030962
33 E. Main St., Ste. 500

P.O. Box 2038
Madison, WI 53701-2038

By:

LOCKE LORD BISSELL & LIDDELL LLP

Attorney Steven T. Whitmer
(06244114)

Attorney Kevin A. Wisniewski

(06294107)

111 South Wacker Drive
Chicago, IL 60606

(312) 443-1869 (STW phone)

(312) 896-6569 (STW facsimile)
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