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As already demonstrated in the opening briefs, the
Segregated Account is unlawful—and the Injunction
enforcing it should be dissolved in its entirety. At a
minimum, the Injunction should be modified to provide set-
offs for payments—amounting to millions of dollars
monthly—to which OCI does not dispute that the Trustee is
entitled, and to restore bargained-for control rights that have
been forfeited by Ambac and returned to the Trustee pursuant
to the parties’ contracts.

Nor can OCI avoid discovery and then declare that the
Circuit Court had an adequate basis to affirm its Plan.
Although OCI makes much of the deference due the Circuit
Court’s findings of facts and conclusions of law, OCI fails to
acknowledge that the Circuit Court simply rubberstamped
OCI’s own findings and conclusions by adopting them
wholesale. In those circumstances, the absence of discovery
Is particularly egregious. For those reasons and others in the

opening briefs, the Circuit Court’s Order should be reversed.!

1 U.S. Bank National Association, acting solely in its capacity as trustee
for certain residential mortgage-backed securities, other asset-backed
securities, collateralized loan obligation, or collateralized debt obligation
trusts (the “Trustee™), also joins in the reply brief submitted by Deutsche
Bank National Trust Company and Deutsche Bank Trust Company
Americas.



ARGUMENT

l. The Circuit Court’s Injunction Should Be
Dissolved Or Modified

As demonstrated in the opening briefs, the Injunction
should be dissolved in its entirety because the Segregated
Account is unlawful. As a result, there is no basis for
enjoining the Trustee from enforcing its rights under the Trust
Policies allocated to that Account.

At a minimum, the Injunction (and corresponding
provisions of the Plan) should be modified to protect the
Trustee’s bargained-for rights. OCI does not appear to
challenge—and therefore concedes—that the Injunction
Impermissibly attempts to bar actions that may be brought in
other jurisdictions. Although OCI does contend that retaining
control rights for Ambac and stripping the Trustee of its right
to set-off is necessary to the rehabilitation, those arguments
are misplaced, as demonstrated below.

A. The Trust Investors’ Contractual Control
Rights Should Be Restored

OCI protests (at 77) that the Trustee has provided no
“legal authority” for the proposition that Ambac forfeited its
control rights. That is not so. The underlying transactional

documents between Ambac and the Trustee make clear that



the control rights belong to the policyholders, and are
transferred to Ambac only for so long as a condition of
default does not occur. R.319:11-12; 322:133-34. Once a
condition of default occurs, as it did here, those rights are
forfeited by Ambac according to the express terms of the
negotiated contracts and automatically revert to the
policyholders. R.319:11-12; 322:133-34; 323:198.

OCI tries to avoid those terms by arguing that a
reversion of control rights would “interfere with its normal
prerogatives as a proprietor.” OCI Br. 77-78. But that does
not, and cannot, change the fact that upon a condition of
default, those rights automatically reverted to the investors—
and Ambac had no authority to reclaim them for its own
benefit. The Injunction thus impermissibly extends a benefit
to Ambac that it never secured when it issued the policies,
while stripping investors of the direction and control rights

they bargained for when they purchased the certificates.?

2 The inequity of the situation is particularly glaring because it is the
Segregated Account, and not all of Ambac, that is purportedly being
rehabilitated—yet Ambac seeks to reclaim, for its own benefit, the
control rights that belong to the investors whose policies were allocated
to the Segregated Account.



OClI’s argument (at 78) that “removing control rights
would forfeit valuable policyholder benefits, and would result
in a less effective exercise of certain other benefits” is as
irrelevant as it is unproven. OCI seeks to re-write the parties’
contracts, which expressly provide that upon an insurer
default, the control rights revert to investors. R.319:11-12;
322:133-34; 323:198. If investors—for whose benefit the
reversion occurs—believed their best interests would be
served by permitting insurers to maintain control rights after
an insurer default, they could—and would—have negotiated
contractual terms to that effect.

OCI’s attempt (at 78) to disparage investors as
speculators out to make a quick buck is puzzling (if not
offensive). And OCI’s argument that retention of control
rights is necessary because Ambac bears the “ultimate risk of
loss” is misplaced. 1d.; R.286:4-5 (110). There is no reason
to believe that Ambac will be able to fully satisfy all claims—
particularly given that Ambac has already defaulted on its
first payment of surplus notes. It is the investors, whom OCI
disparages, who would absorb those losses and thus are the

ones at risk.



B. The Trustee’s Set-Off Rights Should Be
Preserved

The Plan approved by the Circuit Court impermissibly
strips the Trustee of its bargained-for right to have certain
payment obligations reduced by the amount of payments
Ambac owes the Trust. USB Br. 4-5. OCI resists that
conclusion by arguing that the contractually agreed-upon law
of New York (which allows set-off rights for premiums)
should not apply because it allegedly would violate
Wisconsin public policy. OCI Br. 71 (citing Wis. Stat. §
645.56(2)(d)).?

OClI’s argument ignores, however, the Trustee’s
entittement to set off “other payments”—including
recoveries, reimbursements, interests, deferred interest and
default interest—owed to the Segregated or General
Accounts. OCI does not even address those payments, which
total millions of dollars on a monthly basis. And nothing in
OClI’s cited authorities suggests that recovering those

amounts would violate public policy. Thus, at a minimum,

® To the extent OCI relies on Wisconsin Statute § 645.05(k), it has not
shown that, absent the Injunction’s divestiture of set-off rights, it would
face “[a]ny threatened or contemplated action that might lessen the value
of the insurer’s assets or prejudice the rights of the policyholders [or]
creditors.” OCI Br. 71. If anyone would suffer prejudice under those
circumstances, it would be the Trusts.



the Injunction should be modified to permit the Trustee to
retain its set-off rights as to those amounts.
Il.  The Circuit Court’s Denial Of All Discovery

Resulted In The Approval Of A Plan With No
Evidentiary Basis

As demonstrated in the opening briefs, the Circuit
Court reversibly erred in denying all discovery in the
rehabilitation proceedings—particularly given that (i) OCI
has expressly disclaimed the “accuracy or completeness” of
the underlying statements or calculations, and (ii) the Circuit
Court adopted OCI’s findings of fact and conclusions of law
wholesale. USB Br. 9 (citing J.A.345).

Nonetheless, OCI argues that because Wisconsin
Statute 8 645.32 and its comments contemplate a “flexible
procedure” for rehabilitation proceedings, it was appropriate
to deny the parties the discovery afforded them by Wisconsin
Statute § 804.01(2)(a). But nothing in 8§ 645.32 or its
comments prohibits discovery in rehabilitation proceedings—

and as demonstrated in the Trustee’s opening brief (at 8), the



majority of jurisdictions have recognized the right to conduct
discovery in rehabilitation proceedings.*

OCI argues that because it produced documents and
responded to some interrogatory-like requests, the objecting
parties suffered no prejudice. OCI Br. 31-32. That argument
ignores the reality of the situation. The Circuit Court
permitted OCI to release only such information as it chose,
and to withhold the backup for its most critical conclusions.
Indeed, the documents OCI produced are largely high-level
documents related to the Plan and Disclosure Statement.
Little to none of the underlying data and documents said to
support OCI’s conclusions and calculations have been
produced. See R.556:4-6.  Although OCI selectively
responded to some (but not all) of the submitted
interrogatory-like questions, the substance of their responses
was less than meaningful in many instances. See, e.g.,

R.484:3 at 3(a), 29 at 15(b), 33 at 16(a).

* Although OCI repeatedly touts the rehabilitation process as being a
“flexible procedure,” the proceeding here was anything but “flexible.”
Objecting parties were afforded no meaningful opportunity to test the
assertions and statements made by OCI in support of the Plan, see infra,
at Il, and OCI’s proposed orders and findings of fact and law were
adopted wholesale by the Circuit Court over the repeated objections of
the Trustee and other parties. Compare R.531 with R.568.



The failure to produce those documents not only
impaired the parties’ efforts to meaningfully evaluate and
properly challenge the Plan, but also resulted in the lack of
any evidentiary foundation for the Circuit Court’s approval of
the Plan. Under such circumstances, the Circuit Court’s
approval of the Plan was reversible error.

CONCLUSION
The Injunction should be dissolved in its entirety or, at
a minimum, modified, and the Circuit Court’s Order should
be reversed.
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Quarles & Brady 809.19(8) by first class
P.O. Box 2113 mail.

Madison, Wl 53701-2113
Email: greg.everts@quarles.com

Jeffrey W. Spear

Joel M. Walker

Kenneth M. Argentieri
Duane Morrris LLP

600 Grant Street, Suite 5010
Pittsburgh, PA 15219
Email:
jmwalker@duanemorris.com
Email:
jwspear@duanemorris.com
Email:
kmargentieri@duanemorris.com
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Nuveen Asset Management,
Restoration Capital Management
LLC, Stone Lion Capital Partner
LP, LVM Bondholders

c/o Noreen Joy Parrett

Connie L. O’Connell

Parrett & O'Connell

10 East Doty Street, Suite 621
Madison, WI 53703

Email:
nparrett@parrettoconnell.com
Email:
coconnell@parrettoconnell.com

Philip Bentley

Amy Caton

Susan Jacquemot

Kramer Levin Naftalis & Frankel
LLP

1177 Avenue of the Americas
New York, NY 10036

Email:
pbentley@kramerlevin.com
Email: acaton@kramerlevin.com
Email:
siacquemot@kramerlevin.com

Depfa Bank plc

c/o Grant C. Killoran

Seth E. Dizard

Gregory W. Lyons

O’Neil, Cannon, Hollman, DeJong
& Laing S.C.

111 E. Wisconsin Avenue, Ste.

1400

Milwaukee, WI 53202

Email: grant.killoran@wilaw.com

Email: seth.dizard@wilaw.com

Email: greg.lyons@wilaw.com
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Served three (3) copies
pursuant to Wis. Stat. 8
809.19(8) by first class
mail.

Served three (3) copies
pursuant to Wis. Stat. §
809.19(8) by first class
mail.



c/o Michael C. Weed

Thomas J. Welsh

Andrew K. Davidson

Orrick, Herrington & Sutcliffe LLC
400 Capitol Mall, Suite 3000
Sacramento, CA 95814-4497
Email: mweed@orrick.com

Email: tomwelsh@orrick.com
Email: adavidson@orrick.com

One State Street, LLC Served three (3) copies
c/o Anne M. Bensky pursuant to Wis. Stat. §
Kathleen G. McNeil 809.19(8) by first class
Garvey McNeil & Associates, S.C.  mail.

One Odana Court

Madison, WI 53719

Email:

mcneil@gmmattorneys.com

Email:

bensky@gmmattorneys.com

c/o Mark I. Bane

Ropes & Gray LLP

1211 Avenue of the Americas
New York, NY 10036

Email: mark.bane@ropesgray.com

c/o D. Ross Martin

Andrew G. Devore

Ropes & Gray

Prudential Tower

800 Boylston Street

Boston, MA 02199-3600

Email: ross.martin@ropesgray.com
Email:
andrew.devore@ropesgray.com

24



Access to Loans for Learning Served three (3) copies
Student Loan Corporation AND pursuant to Wis. Stat. 8

Lloyds TSB Bank plc 809.19(8) by first class
c/o Lawrence Bensky mail.

Law Office of Lawrence Bensky,

LLC

10 E. Doty Street, Ste. 800
Madison, W1 53703
Email: Ibensky@benskylaw.com

c/o James C. Owen

McCarthy, Leonard & Kaemmerer
400 S. Woods Mill Road
Chesterfield, MO 63017

Email: jowen@mlklaw.com

Wilmington Trust Co./Wilmington  Served three (3) copies

Trust FSB pursuant to Wis. Stat. §
c/o Jane C. Schlicht 809.19(8) by first class
Cook & Franke S.C. mail.

660 E. Mason Street
Milwaukee, W1 53202
Email: schlicht@cf-law.com

c/o Michael E. Johnson

William B. Macurda

Cele Ogawa

Alston & Bird LLP

90 Park Avenue

New York, NY 10016

Email:
michael.johnson@alston.com
Email: bill.macurda@alston.com
Email: cele.ogawa@alston.com

Bank of America Served three (3) copies
c/o Jane C. Schlicht pursuant to Wis. Stat. §
Cook & Franke S.C. 809.19(8) by first class
660 East Mason Street mail.

Milwaukee, WI 53202-3877
Email: schlicht@cf-law.com
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Michael E. Johnson

William B. Macurda

Cele Ogawa

Brian Cox

Alston & Bird LLP

90 Park Avenue

New York, NY 10016

Email:
michael.johnson@alston.com
Email: bill.macurda@alston.com
Email: cele.ogawa@alston.com
Email: brian.cox@alston.com

Assured Guaranty Corp. &
Goldman Sachs & Co., Inc.
James E. Bartzen

Earl H. Munson

Boardman Suhr Curry & Field LLP
One S. Pinckney Street, Ste. 400
P.O. Box 927

Madison, WI 53701-0927

Email:
emunson@boardmanlawfirm.com
Email:
jbartzen@boardmanlawfirm.com

CN Franklin Reddick 111

Akin Gump Strauss Haver & Feld
2029 Century Park East, Ste. 2400
Los Angeles, CA 90067

Email: freddick@akingump.com

KnowledgeWorks Foundation, As
The Administrator of the Ohio
Centric Student Loan Program
AND

Treasuer of the State of Ohio

c/o Melissa A. Kern

Frost Brown Todd LLC

1103 Boundary Road

Middleton, WI 53562

Email: mkern@fbtlaw.com

26

Served three (3) copies
pursuant to Wis. Stat. §
809.19(8) by first class
mail.

Served three (3) copies
pursuant to Wis. Stat. §
809.19(8) by first class
mail.



c/o Greg E. Mitchell

Frost Brown Todd LLC

2800 Lexington Financial Center
250 W. Main Street

Lexington, KY 40507

Email: gmitchell@fbtlaw.com

c/o Jeffrey A. Lipps

Joel E. Sechler

Carpenter Lipps & Leland LLP
280 Plaza Suite 1300

280 N. High Street

Columbus, OH 43215

Email: lipps@carpenterlipps.com
Email: sechler@carpenterlipps.com

PNC Corporation AND Customer  Served three (3) copies

Asset Protection Company pursuant to Wis. Stat. §
(“CAPCO”) 809.19(8) by first class
c/o John Franke mail.

Gass Weber Mullins LLC

309 N. Water Street, Ste. 700
Milwaukee, WI 53202

Email:
franke@gasswebermullins.com

c/o Peter D. Laun

Jones Day

500 Grant Street, Ste. 4500
Pittsburgh, PA 15219

Email: pdlaun@jonesday.com

Attorneys for U.S.A. Served three (3) copies
c/o Robert J. Kovacev pursuant to Wis. Stat. §
Hilarie Snyder 809.19(8) by first class
Tax Division, U.S. Dept. of Justice  mail.

P.O. Box 7238

Washington, DC 20044

Email:

Robert.j.kovacev@usdoj.gov
Email: hilarie.e.snyder@usdog.gov
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Countrywide Home Loans Served three (3) copies
Servicing L.P. pursuant to Wis. Stat. 8
c/o Bruce G. Arnold 809.19(8) by first class
Whyte Hirschboeck Dudek S.C. mail.

555 E. Wells Street, Suite 1900

Milwaukee, WI 53202-3819

Email: barnold@whdlaw.com

c/o Thomas M. Pyper

Cynthia L. Buchko

Whyte Hirschboeck Dudek S.C.
333 E. Main Street, Suite 300
Madison, W1 53703

Email: tpyper@whdlaw.com
Email: cbuchko@whdlaw.com

HSBC Bank U.S.A. N.A. Served three (3) copies
c/o Randall D. Crocker pursuant to Wis. Stat. §
Susan E. Lovern 809.19(8) by first class
von Briesen & Roper, s.c. mail.

411 E. Wisconsin Ave., Suite 700

P.O. Box 3262

Milwaukee, W1, 53201-3262
Email: rcrocker@vonbriesen.com
Email: slovern@vonbriesen.com

Christopher J. Stroebel

von Briesen & Roper, s.c.

Three S. Pinckney Street, Ste. 1000
Madison, WI 53703

Email: cstroebel@vonbriesen.com

Pieter VVan Tol

Hogan Lovells US LLP

875 Third Avenue

New York, NY 10022

Email:
pieter.vantol@hoganlovells.com
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The Bank Insureds Served three (3) copies

c/o James A. Friedman pursuant to Wis. Stat. §
Brady Williamson 809.19(8) by first class
Anthony G. Gaughan mail.

Godfrey & Kahn, S.C.

P.O. Box 2719

Madison, WI 53701-2719
Email: jfriedman@gklaw.com
Email: bwilliamson@gklaw.com
Email: agaughan@gklaw.com

Michael P. Carroll

Donald S. Bernstein

Avi Gesser

Davis Polk & Wardwell LLP
450 Lexington Avenue

New York, NY 10017

Email:
donald.bernstein@davispolk.com
Email:
michael.carroll@davispolk.com
Email: avi.gesser@davispolk.com

/s/ Nathan L. Moenck
Nathan L. Moenck
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