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®None of the novation cases that ALL cites concerned a rehabilitation

ng or anything like it. To the contrary, each involved a dispute between

arties. See Navine v. Peltier, 48 Wis. 2d 588, 180 N.W.2d 613, 614

yromissory note); Siva Truck Leasing Inc. v. Kurman Distribs., 166 Wis.

"9 N.W. 2d 542 (1991) (lease obligations); M & I Marshall & Ilsley Bank

ngland Builders, Inc.,2010 WI App 33, 18, 323 Wis. 2d 822, 781

550 (agreement for plumbing and fire protection). KnowledgeWorks cites

onal case, also not involving rehabilitation, which upheld a transfer of

~ Tom one insurer to another. See State Dep’t of Pub. Welfaire v. Cent.

Standard Life Ins. Co., 19 Wis. 2d 426, 120 N.W.2d 687 (1963).”

The implementation of Wis. Stats. Sec. 611.24 cannot be argued to have
contract rights. As Ambac Assurance Corporation in its first brief directly obsery
the movants’ policies becarh_e effective at a time

contract incorporate existing principles of law in



Am. Train Dispatchers’ Ass’n, 499 U.S. 117, 130 (1991) (terms of existing
statutes are part of a contract “as fully as if they had been expressly referred to or
incorporated in its terms”) (internal citation omitted).”

Argument is made by movants that the Segregated Account is a taking of private property

without just compensation. This they allege to be in violation of the Federal and Wisconsin

Constitution. As noted by this Court in prior rulings, no movant has served the Attorney General

with notice of any constitutional challenges. This has to be done before those challenges can be

made. They have to show the segregation statute to be unconstitutional to a standard of beyond a

reasonabie doubt. Richland Sch. Dist. v. Wis. Dep’t. of Indus., Labor and Human Relations, 174

Wis. 2d 878, 905, 498 N.W.826, 836 (1993). As Ambac argues in its brief at Pages 28 and 29,

this constitutionality argument has been raised on numerous occasions:

“First, there is a strong presumption that Wisconsin statutes are
constitutional, and Movants did not serve the Attorney General with notice of
their constitutional challenges, which is a prerequisite to making them. In order to
demonstrate that the segregated account statute is unconstitutional, Movants must
remove all reasonable doubt as to its unconstitutionality. See Richland Sch. Dist.
v. Wis. Dep’t of Indus., Labor & Human Relations, 174 Wis. 2d 878, 905, 498
N.W.2d 826, 836 (12993) (holding that “[t]he burden is on the [appellant] to
prove the statute’s unconstitutionality beyond a reasonable doubt”).

Similar arguments have been rejected repeatedly in insurance delinquency
proceedings because the state has such a vital and overriding interest in the -
rehabilitation of insurers that policyholders lack “the inviolate rights that
cularacterize private contracts.” Carpenter v. Pac. Mut. Life Ins. Co. of Cal., 74
P.2d 761, 774-75 (Cal. 1938), aff’d sub nom Neblett v. Carpenter, 305 U.S. 297
(1938). Insurance is so highly regulated that the further exercise of the state’s
police powers in this realm can reasonably be anticipated. See Serrano v. Aetna
Ins. Co., 664 A.2d 279, 287 (Conn. 1995) (“In view of the highly regulated nature
of the insurance industry and the foreseeability of the legislature’s remedial
action, the defendant, in order to establish a contractual interference of
constitutional magnitude, was required to demonstrate that the challenged
legislation gave rise to an impairment of overriding severity.”); State v. All Prop.
& Cas. Ins. Carriers, 937 So. 2d 313, 324 (La. 2006) (the more regulated an
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industry, the more diminished are the expectations of parties to a contract in that
industry).

OCT’s approval of the creation of the Segregated Account cannot
constitute a taking because “[t]here is no property right, in the constitutional
sense, in any form of remedy. All that the law requires as to a dissenter is that he
receives the liquidated value of his contract rights without unreasonable delay —
he has no vested right to immediate payment.” Carpenter, 74 P.2d at 778 (citation
omitted), aff"d, 305 U.S. at 305 (“The petitioners have no constitutional right to a
particular form of remedy.”). Thus, Movants have no “property right” to avoid
having t heir policies allocated to a segregated account, as authorized by Section
611.24, or to obtain future payments onany particular schedule. Without such a
property right, there can be no taking, *°

This Court concurs with that analysis and that set forth in response to arguments of State Street

in its motion contained in Footnote 30 as follows:

«3%For this reason, State Street’s reliance on Kelo v. City of New London,

545 U.S. 469 (2005) and Chicago, B. & Q. R. Co. v. City of Chicago, 166 U.S.
226 (1987) is misplaced. See State Street Br. at 21. Those cases concern interests
in real property, and therefore the existence of a constitutionally-protected
property interest was not in dispute. See Kelo, 545 U.S. at 483 (transfer of real
property for development plan); Chicago, B. & Q. Co., 1266 U.S. at 257-58
(apportionment of a railroad company’s right of way). State Street also relies on
Wis. Retired Teachers Ass’n, Inc. v. Emp. Trust Funds Bd., 207 Wis. 2d 1, 558

N.W.2d 83 (1997), which is inapposite for the reasons discussed infra.”

Movants raise a further constitutional challenge to the allocation of their policies to the
Segregated Account on the theory that OCI did this without prior notice which viblates the due
process clauses of the Wisconsin and Federal Constitutions. Logan v. Zimmerman Brush Co.,
455 U.S. 422, 428 (1982) holds that a due process claim depends upon the deprivation of a

protected interest. To prevail on this argument, movants would have to establish that the
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policyholders, in fact, have a property intérest in either not being allocated to a Segregated
Account or in avoiding rehaBilitation. There is no vested property right established by movants.
Capounrevoc Trust v. Ansari, 200 Wi. App. 83, 234 Wis.2d 335, 610 N.W.2d 192. Ansari did
hold that due process was flexible and required only such procedural protections as the particular
situation demands.

The particular situation in this case is one of Ambac having some 15,000 policies and
some 900 to 1000 were allocated to the Segregated Account. Being required to provide notice to
the policyholders would have been an extreme burden for OCI. As OCI and Ambac argue in
their briefs, such a requirement would have heightened the risk of policyholders exercising
triggers which would have led to the potential collateral damage discussed by OCI aﬁd Ambac
\&hich was sought to be avoided.

KnowledgeWorks raises a further constitutional &gummt in alleging that the
Commissioner’s a]lo.oation of policies to the Segregated Account violated the constitutional
prohibition against interference with contracts. This argument references U.S. Const. Art. I,
Section 10 and Wis. Const. Art. I, Section 12. A reading of these sections establish the principle
that they operate to protect against impairment of contract caused by legislative action, but not
executive or judicial. Am. Insurance Co. v. Wis. Ins. Sec. Fund (In re Liquidation- of American
Eagle Insurance Co.), 205 Wis. App. 177. Knowledge Works to further this argument has to
show that the law changed after the contract was formed, thereby impairing the contract and
causing it harm. That simply is not the case here. See Dairyland Greyhound Park, Inc. v. Doyle
206 Wis. 107, 297 Wis.2d 1, 719 N.W.2d 408. It is undisputed that the Segregated Account
Statute was enacted before the movants’ policies were issued. The affect of that is as argued by

Ambac and OCI in their briefs that these policies then would have incorporated existing
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principles of law. Home Bldg. & Loan Ass’n v. Blaisdel, 290 U.S.398, 429-30 (1934). The
insurance industry is heavily regulated. Serrano v. Aetna Ins. Co., 644 A.2d 279, 286 (1995).
Here, the Court held that when considering the State’s pervasive and long-standing reglﬂé.tion of -
the insurance industry, there was no Contracts Clause violation.

Even if creation of the Segregated Account did impair contracts as coﬁtended by movanés
as noted by Ambac in its brief, Pages 34 and 35, governments can do this to protect public

welfare, particularly in the area of insurance:

“Even if the KnowledgeWorks policies had been impaired, state and local
governments are permitted to modify private contracts in order to protect the
public welfare, particularly in the context of insurance. See Carpenter v. Pac.
Mut. Life Ins. Co. of Cal., 74 P.2d 761, 774-775 (Cal. 1938), aff’d sub nom
Neblett v. Carpenter, 305 U.S. 297 (1938) (“It is no longer open to question that
the business of insurance is affected with a public interest. The state has an
important and vital interest in the liquidation or reorganization of such a business.
Neither the company nor a policyholder has the inviolate rights that characterize
private contracts. The contract of the policyholder is subject to the reasonable
exercise of the state’s police power.”). Moreover, “unless the State itselfis a
contracting party, . . . courts properly defer to legislative judgment as to the
necessity and reasonableness of a particular measure.” Energy Reserves Grp.,
Inc., 459 U.S. at 412-13. (citation and quotation omitted). Chapter 645 plainly
exists to protect the public. See Wis. Stat. §645.01(4)-(4)(a) (a central purpose of
Chapter 645 is “the protection of . . . the public generally”). Knowledgeworks
makes no showing that the segregated account statute is unreasonable for
promoting this purpose. Energy Reserves Grp., Inc., 459 U.S. at 412.”

IL ORDER

On September 9, 2010 and September 13, 2010, this Court heard oral argument on the
above described motions. The Court has reviewed the extensive briefing filed by the parties both

in support of those motions and in opposition. The Court has considered its prior ruljngs and
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orders. The Court has considered the materials and affidavits filed by the various parties on the
filed motions, and based upon the law as cited above, and in its prior decisions, enters the

following orders:

A. Case No. 10CV1576-B; Depfa Bank, plc motion to intervene as a party under
Wis. Stats. Sec. 803.09 and to modify the order for temporary injunctive relief, and relating to
Student Loan Policies, ARE DENIED.

B. Case No. 10CV1576-C. Wells Fargo Bank, N.A. motion filed as trustee for
certain RMBS trusts and on behalf of those trusts’ certificateholders, seeking modification of the
order for temporary injunctive relief IS DENIED. |

C. Case No. 10CV1576-D. Bank of America, N.A., as trustee for certain RMBS
trusts and on behalf of those trusts’ certificate holders motion to modify the court’s order for
temporary injunctive relief IS DENIED.

D. Case No. 10CV15 76-F. One State Street LLC’s motion to dissolve or modify this
Court’s order for temporary injunctive relief and motion to intefvene pursuant to Wis. Stats. Sec.
803.09 ARE BOTH DENIED.

E. Case No. 10CV1576-G. Deutsche Bank National Trust Company and Deutsche
Bank Trust Company Americas, each acting solely in its capacity as trustee for certain
securitization trust motions to intervene pursuant to' Wis. Stats. Sec. 803.09 and to modify this
Court’s crder for temporary injunctive relief ARE BOTH DENIED.

F. Case No. 10CV1576-H. U.S. Bank National Association, as trustee for certain
securitization trust motions to intervene pursuant to Wis. Stats. Sec. 803.09 and to modify this

Court’s order for temporary injunctive relief ARE BOTH DENIED.

4

20



G.  CaseNo. 10CVI576-L Access to Loans for Learning Student Loan Corporation
& Lloyds TSB Bank plc motions to intervene pursuant to Wis. Stats. Sec. 803.09 and to modify
this Court’s order for temporary injunctive relief ARE BOTH DENIED.

| H. Case No. 10CV1576-J. The Bank of New York Mellon in its capacity as trustee,

indenture trustee, or collateral agent, motions to intervene pursuant to Wis. Stats. Sec. 803.09
and to modify this Court’s order for temporary injunctive relief, and relating to Student Loan
Policies, ARE DENIED.

L Case No. 10CV1576-K. KnowledgeWorks Foundation and the Treasurér of the
State of Ohio motions to intervene as parties pursuant to Wis. Stats. Sec. 803.09 and to modify
the temporary injunctive order of this Court, and relating to Student Loan Policies, ARE

DENIED.

Dated October 25, 2010.
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