
STATE OF WISCONSIN CIRCUIT COURT DANE COUNTY 

In the Matter of the Rehabilitation of: 

Segregated Account of 
Ambac Assurance Corporation 

Case No. 10 CV 1576 

CAPCO's BRIEF IN SUPPORT OF ITS OBJECTION TO 
THE PROPOSED PLAN OF REHABILITATION 

The Consumer Asset Protection Company ("CAPCO") submits this brief in 

support of its Objection to the Plan of Rehabilitation submitted by the Wisconsin 

Office of the Insurance Commissioner as the court-appointed Rehabilitator for the 

Segregated Account. CAPCO objects to the Plan's treatment of any potential CAPCO 

claim against Ambac as a "general claim" rather than a "policy claim." as those terms 

are defined in the Plan. By classifying claims under a reinsurance contract as "general 

claims," the Plan effectively subordinates such claims to other "policy claims." Under 

the plain terms of the applicable Wisconsin statutes, a reinsurance agreement is entitled 

to treatment equal to that provided by the Plan for "policy claims." 

The Plan and its related documents do not explain why reinsurance contracts are 

treated in this fashion, other than to suggest vaguely that they are "not entitled to 

priority." However, CAPCO has been advised by counsel for the Insurance 

Commissioner that the Plan's treatment of reinsurance contracts is based on the 

Commissioner's interpretation of Wis. Stat. ~ 645.68, which governs the "order of 

distribution" for creditors in a rehabilitation proceeding. Affidavit rifJohn Franke, ~ 8. 

CAPCO objects to this interpretation, and asks the Court to find that, as a matter of 

law, reinsurance contracts are entitled to treatment as "Loss Claims" under the terms 

of the statute and therefore entitled to treatment as "policy claims" under the terms of 

the Plan of Rehabilitation. 



This conclusion follows unambiguously from the plain language of the statute, 

and it find further support in the statute's legislative history. The Wisconsin courts 

have not had occasion to address the question of where a reinsurance contract claim 

falls in the order of priority established by Wis. Stat. ~ 645.68. Appellate courts in a 

number of other states have addressed similar statutes, and have concluded that 

reinsurance contracts should not be afforded the same priority status given to the 

claims of direct policy beneficiaries. However, these cases apply the case law, 

definitions and legislative history pertinent to their respective jurisdictions, and apply 

those considerations to statutory language that is different than the words of the 

Wisconsin statute. The language, case law, definitions and legislative history relevant to 

the interpretation of the Wisconsin statute are all unique and support a different result. 

For the reasons discussed below, the language of Wisconsin's statute does not 

subordinate reinsurance contract claims to other "policy claims" in a Chapter 645 

rehabilitation proceeding. 

Background 

The Court is fully familiar with the procedural background of this case, 

including the petition for rehabilitation filed by the Commissioner of Insurance on 

March 24, 2010 and the Plan of Rehabilitation subsequently filed on October 15,2010. 

CAPCO's connection to this Rehabilitation proceeding stems from a reinsurance 

contract between it and Ambac. A copy of this contract is attached as Exhibit 1 to the 

Affidavit of Attorney John Franke. 

The Customer Asset Protection Company, or CAPCO, is an insurance 

company formed by various securities firms for the purpose of providing additional 

protection to the firm clients for losses in the event that the firm should fail.1 Such 

1 
The background information in this paragraph and the two subsequent paragraphs relies on the 

Affidavit of Attorney John Franke,,-r,-r 2-7. 
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clients were already provided coverage for by the Securities Investor Protection 

Corporation; CAPCO was created to provide supplemental or "excess" protection for 

losses that exceeded the coverage provided by SIPC. 

CAPCO was created in late 2003 and is licensed in the state of Vermont as an 

insurance company, but the only insurance it has provided is the coverage for firm 

clients described above. This coverage was accomplished by the issuance of various 

bonds to the member firms that provided for the payment of claims to clients who 

suffered losses exceeding amounts covered by SIPC. CAPCO's contract with Ambac 

provides that Ambac would assume some of the risk that CAPCO would have to pay 

for claims made by brokerage firm clients under the terms of the bonds. Under this 

contract, Ambac and another company, Assured Guaranty Corporation, indemnified 

CAPCO for its losses if claims under the bonds exceeded certain amounts. 

All of the outstanding bonds issued by CAPCO expired by February of 2009. 

No claims have been made against CAPCO at any time, and none can be made except 

possibly under bonds issued to Lehman Brothers Inc. and Lehman Brothers 

International (Europe). Because insolvency proceedings were commenced against this 

two entities prior to the expiration of the relevant bonds, a customers of those firms 

may have a claim as a beneficiary under the bonds. Several things must happen before 

a client can make a claim under the bonds, including the resolution of the complicated 

Lehman Brothers bankruptcy, and it is likely to be at least several years before CAPCO 

can determine whether it has any claim against Ambac under the terms of its 

reinsurance contract. 

When the Segregated Account was created in connection with this rehabilitation 

proceeding, CAPCO's contract with Ambac was placed in that account, along with 

several other reinsurance agreements. See Petition for Rehabilitation, Schedule F. The 

Petition for Rehabilitation, the Plan of Rehabilitation, and the many related documents 

filed by the Commissioner do not explain why CAPCO's contract was placed in the 

- 3 - 



Segregated Account. It appears to have been based primarily on the Commissioner's 

view that such contracts were subordinate to claims made under other Ambac 

insurance contracts. See Affidavit qfJohn Franke, ,-r 8. 

The subordination of CAPCO's contract is not specifically discussed or 

eXplained in the Plan. This subordination is achieved by the definitions of "general 

claims" and "policy claims," which simply establish by definition that a claim under an 

insurance contract is a "general claim." 

1.28 General Claims. All Claims which are not Administrative 

Claims or Policy Claims, and are not otherwise entitled to priority 

under the Act or an order of the Court, including, but not limited 

to,. . . 
(ii) any Claim submitted under a reinsurance agreement 

allocated to the Segregated Account, as identified in Exhibit F to 
the Plan of Operation. 

1.48 Policy. Any f11lancial guaranty insurance policy, surety bond or 

other similar guarantee allocated to the Segregated Account pursuant 

to the Plan of Operation. 

1.49 Policy Claim. A Claim under a Policy or Policies. 

Plan qf&habilitation, at 5, 8. For the most part, the procedures for the handling of both 

types of claims are similar. However, the provisions for payment of such claims are 

very different. The Segregated Account will pay 25% of an approved policy claim in 

cash and provide the holder of the claim with a "Surplus Note" for the remaining 75%. 

Such notes bear an interest rate of 5.1 % and mature on June 7, 2020. Approved 

general claims receive no cash, and are paid entirely with ''Junior Surplus Notes," 

bearing the same interest rate and maturity date as Surplus Notes. Any and all of these 

payments are dependent on the Segregated Accounts ability to pay and are subject to 

the approval of the Commissioner. Most significantly, Junior Notes will not be paid 

until all Surplus Notes have been satisfied. Thus, CAPCO will not receive any 
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payment on its claims until all policy claims have been paid or the Commissioner is 

otherwise satisfied that such claims will be paid. 

Legal Standards 

A. Principles of Statutory Interpretation 

The Wisconsin courts have discussed the principles that govern statutory 

interpretation many times, including the following summary in Cesare Bosco v. Labor & 

Industry Review Commission, set forth here with the numerous citations omitted: 

When interpreting statutes, our goal is to give effect to the language 

in the statute. We begin by looking to the language of the statute 

because we "assume that the legislature's intent is expressed in the 

statutory language." Technical terms or legal terms of art appearing 

in the statute are given their accepted technical or legal definitions 

while nontechnical words and phrases are given their common, 
everyday meaning. Terms that are specifically defmed in a statute are 

accorded the defmition the legislature has provided. In addition, we 
read the language of a specific statutory section in the context of the 

entire statute. Thus, we interpret a statute in light of its textually 

manifest scope, context, and purpose. 

If this process of analysis yields a plain, clear statutory meaning, 
then there is no ambiguity and the statute is applied according to this 

ascertainment of its meaning. If the statute is unambiguous, there is 

no need to resort to extrinsic sources such as legislative history; we 
simply apply the language of an unambiguous statute to the facts 

before us. A statute is not ambiguous merely because the parties 

disagree as to its meaning or because different courts have reached 

different conclusions. A statute is ambiguous if it is "readily 

susceptible to two or more meanings by reasonably well-informed 

individuals." 

2004 WI 77, ~~ 23-24; 272 Wis. 2d 586, 681 N.W.2d 157. 

B. Standard of Review 

The Commissioner's interpretation of Wis. Stat. ~ 645.68 involves a question of 

law which is not binding upon a reviewing court. Local 695 v. liRC, 154 Wis. 2d 75,82 
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(1990). The courts generally apply one of three levels of deference to an agency's 

statutory interpretations: great weight, due weight, and de novo review. Sauk County v. 

WERe, 165 Wis. 2d 406,413 (1991). However, under any standard of review, an 

agency's interpretation cannot be upheld if it is contrary to the clear meaning of the 

statute. UFE Inc. v. URC, 201 Wis. 2d 274, 287 (1996). 

Under de novo review, there is no deference to the agency. This standard applies 

when the matter is one of flrst impression for the agency and where the agency lacks 

special expertise or experience in determining the questions presented. Jicha v. DILHR, 

169 Wis. 2d 284, 291 (1992); WSEU v. WERC, 189 Wis. 2d 406, 411 (Ct. App. 1994). 

A second level of review, identifled as due weight deference, is appropriate when the 

agency has some experience in an area, but has not developed the expertise which 

necessarily places it in a better position than the court to make judgments regarding 

statutory interpretation. UFE Inc. v. URC, at 287. Under this standard, the court will 

uphold a reasonable interpretation of the statute unless the court flnds that there is a 

more reasonable interpretation. 

Under the "great weight" standard, an agency's decision must be upheld if it is 

reasonable, even if the court believes a different conclusion might be more reasonable. 

Four requirements must be met in order for this level of deference to apply: 

(1) the agency was charged by the legislature with the duty of 
administering the statute; (2) that the interpretation of the agency is 

one of long-standing; (3) that the agency employed its expertise or 
specialized knowledge in forming the interpretation; and (4) that the 
agency's interpretation will provide uniformity and consistency in the 
application of the statute. 

Harnischfeger Corp. v. URC, 196 Wis. 2d 650, 660 (1995). 

Here, the record before the court does not identify the Commissioner's 

reasoning for the application of any particular interpretation of the statute, or 

demonstrate that the Commissioner has any particular expertise that places it in a 
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better position than the court to make a determination of the statutory intent, or 

establish that there has been a longstanding interpretation of these particular statutory 

provisions. Under such circumstances, the Commissioner's decision would be subject 

to de novo review or, at most, due weight deference. It is, however, CAPCQ's position 

that the Commissioners interpretation is contrary to the statutes plain meaning, and 

cannot be sustained even if given great weight deference. 

Wïs. Stat. ~ 645.68 

The full text of Wis. Stat. ~ 645.68 is set forth in Appendix A. This statute sets 

a priority for the distribution of claims from the insurer's estate, a priority that applies 

to rehabilitation as well as liquidation. In order of priority, the flrst seven classiflcation 

titles are as follows: 

(1) ADMINISTRATION COSTS. 

(3) Loss CLAIMS 

(3 c) FEDERAL GOVERNMENT CLAIMS AND INTEREST 
(3m) CERTAIN INJURY CLAIMS 

(3r) WAGES 

(4) UNEARNED PREMIUMS AND SMALL Loss CLAIMS 

(5) RESIDUAL CLASSIFICATION.2 

At issue here is whether a reinsurance contract claim is a loss claim under (3) or part of 

the residual classiflcation under (5). CAPCQ contends that its potential claims belong 

under subsection (3); the Commissioner apparently believes CAPCQ's claims fall 

under the "residual classiflcation" of subsection (5). The pertinent portions of 

subsections (3) and (5) are as follows: 

2 
There is no subsection (2) at this time, although there was in the original list of classifications. This 

will be discussed in connection with the legislative history below. The classifications after subsection (5) 
are (6) JUDGMENTS; (7) INTEREST ON CLAIMS ALREADY PAID; (8) MISCELLANEOUS SUBORDINATED 
CLAIMS; (9) BONDS; (10) CONTRIBUTION NOTES; (11) PROPRIETARY CLAIMS. See Appendix A. 
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(3) Loss CLAIMS. All claims under policies for losses incurred, 

including 
3rd 

-party claims and federal, state, and local government 
claims, except the fIrst $200 of losses otherwise payable to any claimant 

under this subsection other than the federal government. . . . 

(5) RESIDUAL CLASSIFICATION. All other claims, including claims of 

any state or local government, not falling within other classes under 

this section and claims described in s. 645.69. Claims, including those 

of any state or local governmental body, for a penalty or forfeiture, 

shall be allowed in this class only to the extent of the pecuniary loss 

sustained from the act, transaction or proceeding out of which the 
penalty or forfeiture arose, with reasonable and actual costs occasioned 

thereby. The remainder of such claims shall be postponed to the class 

of claims under sub. (8). 

ARGUMENT 

L The Plain Language of the Statute 
Requires that a Reinsurance Contact Claims be 
Treated as a Loss Claim Under Subsection (3). 

Wis. Stat. ~ 645.68 does not specifically refer to "reinsurance contracts." 

However a the plain language of the statute place claims under such contracts clearly 

within the scope of the "Loss Claims" in subsection (3) and under no other subsection. 

The description of "Loss Claims" begins by including "All claims under policies for 

losses incurred . . ." CAPCO's claims against Ambac will be for losses it incurs by 

having to pay client claims under the terms of its bonds. Thus, the only question is 

whether a reinsurance contract is a "policy" as that term is used in this very simple 

phrase. 

Wis. Stat. ~ 600.03 provides a long list of definitions applicable to Chapter 645, 

and includes this definition of "policy": 

(35) "Policy" means any document other than a group certifIcate 

used to prescribe in writing the terms of an insurance contract, 

including endorsements and riders and service contracts issued by 

motor clubs. 
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Section 600.03 does not define "insurance contract," but it seems beyond dispute that 

a reinsurance contract is a type of insurance contract and that the CAPCO contract 

with Ambac is a "document used to prescribe in writing the terms of an insurance 

,,3 contract. 

Wisconsin case law has repeatedly endorsed a broad definition of insurance, and 

there is nothing to suggest that insurance does not include reinsurance. In Shakman v 

United States Credit System, 66 N.W. 528 (1896), the court concluded that a contract 

whereby the defendant company guaranteed a merchant against losses resulting from 

the insolvency of its customers was an insurance contract: 

An insurance contract is a contract whereby one party agrees to 

wholly or partially indemnify another for loss of damage which he 

may suffer from a specified peril. The peril of loss by the insolvency 

of customers is just as defmite and real a peril to a merchant or 
manufacturer as the peril of loss by accident, fire, lightning, or 

tornado, and is, in fact, much more frequent. 

66 N.W. 528, at 531. This definition was cited favorably in Sims v. Manson, 25 Wis.2d 

110,114 (1964), along with this definition from the federal court of appeals: 

. . . insurance involves essentially a contractual security against 

anticipated loss. The risk of loss on the part of the insured is 

occasioned by some future or contingent event, and is shifted to or 

assumed by the insurer. There is also a distribution of the risk of loss 

by the payment of a premium or other assessment into a general 
fund. 

[citing Metropolitan Polity RetiringAssoc., Inc. v. Tobriner, 113 U.S. App. D.C. 168, 170,306 

F.2d 775, 777 (1962)]. 

The CAPCO contract with Ambac indisputably satisfies this concept of 

insurance and the definition of "policy." It therefore fits the plain language of "Loss 

3 
Section 600.03(25) establishes that "insurance" includes certain particular things, but does not define 

the term. Section 600.02(2) confirms that "Statements that a term 'includes' or 'excludes' something 
else are not definitions." 
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Claims." There is no reason to look elsewhere in the statute for an appropriate 

classification and no reason to relegate such claims to the "residual classification." 

IL If Necessary, the Legislative History 
Demonstrates a Legislative Intent that Reinsurance 

Claims be Included as Loss Claims. 

For reasons discussed above, there is no ambiguity in the statutory scheme that 

requires resort to extrinsic evidence of legislative intent. Just as the statute does not 

reference claims under reinsurance contract, the legislative history does not mention 

such claims. However, should the court find that the plain language and definitions 

discussed above are not sufficiently clear, the legislative history demonstrates the same 

intent as is conveyed by the words of the statute, that is, that reinsurance policy claims 

are to be treated as "Loss Claims." 

A. The Creation of Chapter 645 

Chapter 645 was created as a part of Act 89 of 1967. This Act included 

extensive and detailed comments, and the pertinent portions of the Act are included as 

Appendix B.4 Just as the statute does not reference claims under reinsurance contract, 

these comments do not mention reinsurance contracts. However, the comments to 

the Act clearly support three relevant conclusions with respect to the legislative intent 

regarding reinsurance claims: 

~ reinsurance claims do not belong in subsection (5); 

~ such claims logically belong above the claims placed in 

subsection (4); 

~ nothing suggests a legislative intent to remove or exclude such 

claims from subsection (3). 

4 
Appendix B includes the list of all sections of the new Chapter 645, the Preliminary Comment for 

the entire chapter, and the particular statutory language and comments for ~ 645.68. 
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While the original classifications differ somewhat from the current list, for 

purposes of the priority of claims issue before the Court, the classifications and order 

of priority were quite similar. The first five classification titles in the initial version of 

Chapter 645 were as follows: 

(1) ADMINISTRATION COSTS. 

(2) WAGES 

(3) Loss CLAIMS 
(4) UNEARNED PREMIUMS AND SMALL Loss CLAIMS 

(5) RESIDUAL CLASSIFICATION. 

As with the discussion of the current statute above, the question at hand is whether a 

reinsurance contract claim falls in the Loss Claim category or the Residual 

Classification. 

In determining the answer to this question, the comments with respect to 

subsections (3), (4) and (5) are all helpful. The "Introductory comment" to ~ 645.68 

includes a brief description of these three categories, with more detailed comments 

following the statutory language for each of the categories. The "Introductory 

comment" includes the following: 

(8 ~,tla;im& This jalimitod to large ~fdms. the ~ wh'é're the 
limB ,~,Irlp will mmt i~ :fIaD Pa)'D1~t is nQ~ ~d~ ~onabl3t ~tly. {4J~tlea.~ 

' 
. 

,smalJ;l:oS's flk&ì.m,s. 

-can bê ræeb.ed and 
, " ' 

mIl, the, él1terp 

tied wi: 'the ,social f!Ûle1;ii/;ln (If insuranCE: in .ll.~bl,.:.ad~te waf. 
~~.cl4$$ifieatitJn.T$ inelude$ Qrdinar)" êQmmerel~l d~bta 

to 'tOOhl; 'such ,_ taxes.' It .Îfj Hkety to bè ænà11 

e to wf;zd of aU clafm~. 

Appendix B, at 7. 

B. Subsection (5): RESIDUAL CLASSIFICATION 

The introductory comment cited above indicates that this category includes 

"ordinary commercial debts" and debts to government, such as taxes. The more 

detailed comment following the statutory language of subsection (5) begins as follows: 
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Commmt. on, mtb. ($): This, is the reaidtîal ebaci;iñcatiootazld ~udesa 
~t variety in 

.. 
te amourrt, nW1l1t1g~anÿ be 

wüm~t. . 

aU ..it ~e ofrelativtily re~er .ßOOÎ.al 
:imporúnuz~.Tbey are jQ.6 .ðebts, h~vjn~ n,(ll1iw[~tl'.tìlIDl!ihb)totbe 
jmpo:t'b't:nt :tole iill,l!llll~ilC!e plays 'in our soe.iretY. 

Appendix B, at 10.5 The comments cited above demonstrate that this category was not 

intended to include reinsurance claims. Such claims are not likely to be small. They 

are not "just debts," nor are then "unimportant." Rather, they are directly related to 

the role that insurance plays in our society, namely, allowing one person or entity to 

shift risk to an entity that is in a better position to handle that risk. Reinsurance claims 

obviously have no business being placed in this category. 

C. Subsection (4): UNEARNED PREMIUMS AND SMALL Loss CLAIMS 

The full comment following the statutory language of subsection (4) is as 

follows: 

Com:'me.;nt alL 8Ub.(4:):: Unü;mett w:n eJBÍm~ âN pla~tdinll:ne 
after. IæscJ~îiíumæ, .tQ .beJp ~l1re 

'.. 
of ÏImlranee pl"(lî:ootiçn. 

and th~ þ~~ ól D1I1rer funetfons. 
Çi.e$ 

.. 
primty ~[:nee 

are:reP.rded. âE; "~... 
. .. 

. 
Un- 

~èf3f:emnml5 m inçludedlhe "'deduetibI þl>rtÎ.õn of l~eÍfLinIø 'front 

Appendix B at 10. This comment makes clear an intent that the liquidated company is 

expected to perform its essential insurance function, that is, covering the risks it had 

agreed to cover, bifore reimbursing claimants whose payments to the company "are 

regarded as partially in the nature of capital contributions." This clearly evidences an 

intent that all insurance claims, including reinsurance claims, be satisfied before 

subsection (4) claims are paid. If reinsurance claims must wait until after claims under 

subsection (4), the introductory comment to subsection (4) makes no sense. Until 

5 
The balance of this very lengthy comment is concerned with the handling of government debts and 

whether the subordinate treatment of government debts is consistent with federal law. 
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such claims are made, the enterprise has not carried out the social function of 

insurance, as that term has been broadly defined, in a reasonably adequate way. 

D. Subsection (3): Loss CLAIMS 

The comment following the statutory language of subsection (3) begins as 

follows: 

crm.tahitS the daims etm.tral to the tlloefid 
p not an ordi.~tY meJltt.antile. con. 

ithe wmåI. C~. if s, 'PO]Îejr." 

otseri.ously li&rmed,. 1Jut ifa IOOs gum un~ 
pmd, or even unpa,i.ln ,suhstanti~lmM/!liur-e,.. ..harm is likely to be 
dl)n~L'\rJ:e:elalm8 dé1ætvé Ii. ñìgh.er priority unf!Sl'f.tOO p:l'"ElMiums, 
an~ tl~ Sy~ha.$ ....sø .Providoo:. 

..... 
. 

SmaU J~daims am subordinaWdto laxg~cJa.jmsod. .put on ap.ar with unearned fn(n'd~.rto increase the Iíkelibòillid of fuUpay~ 
m~t .. .8.. This of tll.è$24>O.åEldnedo:n. In. 
th-o .l.o3s ll'I3f. be. t.he ddtfiant withoutseri~ 
008. . .fom dOl!$! nvt d~e"~ oru:n.eèdprlori .ve un- @~:mi/!!d Jiren:1"'il;(ms.'l"he the ~kJ.ml tlJ:e more IDælyit.jj at ð.tan~ 
taal~ym.~t tothlil ]:I~tly.needioo. 

Oomment on. $tW. (S).:Th1s 
role' of insur.mei!!. The,. 

of 
.. 

Appendix Bat 9. As the Ambac rehabilitation case demonstrates, insurance takes 

many different forms and covers many different types of risk. Nothing about the 

other "policies" placed in the Segregated Account makes them any more "central to 

the social role of insurance" than is CAPCQ's contract with Ambac. In fact, the 

Ambac policies that insured Credit Default Swap agreements and Residential Mortgage 

Backed Securities are far less a part of the traditional social role of insurance than is 

CAPCQ's effort protect the customers of participating securities firms. Nothing 

suggests that the investment firms and financial institutions that are the Ambac 

"policyholders" the Court has heard from in this case are any more vulnerable than is 

CAPCQ or any more in need of protection during a rehabilitation proceeding. 

Moreover, the reference to the subordination of "small claims" does not apply 

to reinsurance claims. By their nature, those are likely to be "large." As this case 

illustrates, the handful of reinsurance contracts placed in the Segregated Account 

represented $20 billion of the total of $67 billion in net per outstanding estimated to 

apply to the policies assigned to the Segregated Account. Affidavit of Roger Peterson, filed 
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May 20,2010, at 7, ,-r 10. Such large claims do not fit within the intended scope of the 

Residual Classification in subsection (5). 

E. Cases trom Other Jurisdictions. 

CAPCO expects that the Commissioner will rely on appellate decisions from a 

number of other states that have addressed similar statutes, and acknowledges that 

such decisions have concluded that reinsurance contracts should not be afforded the 

same priority status given to the claims of other policy beneficiaries. See, for example, 

Covington v. Ohio General Ins. Co., 99 Ohio St. 3d 117, 789 N.W.2d 213 (2003); In re 

Liquidations of Reserve Ins. Co., et aI., 122 Ill. 2d 555, 524 N.E.2d 538, 120 Ill. Dec. 508 

(1988); Cherokee Ins. Co. v. Pine Top Insurance Co., 704 S.W.2d 1 (1986). 

However, these cases apply the case law, definitions and legislative history 

pertinent to their respective jurisdictions, and apply those considerations to statutory 

language that is dijferent than the words of the Wisconsin statute. None of these cases deals 

with the Wisconsin statutory language and none of the cases reference any statutory 

definition of "policy," much less the same definition that applies to the Wisconsin 

statute. The Ohio case, as an example, relies on a number of other statutory 

provisions that demonstrate an intent by the Ohio General Assembly to differentiate 

between direct consumer insurance and reinsurance. None of these Ohio statutes 

apply to the interpretation of Wis. Stat. ~ 645.68. The Illinois case gives considerable 

weight to a statutory definition of "reinsurance," a definition that has no application 

here. The language, case law, definitions and legislative history relevant to the 

interpretation of the Wisconsin statute are all unique and support a different result 

than was reached in these foreign jurisdictions. 

Conclusion 

For all of the reasons discussed above, the language of Wis. Stat. ~ 645.68 does 

not subordinate reinsurance contract claims to other "policy claims" in a Chapter 645 
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rehabilitation proceeding. CAPCO respectfully requests that the Court uphold its 

objection to the Plan of Rehabilitation in this regard. 

Dated this 8th day of November, 2010. 

GASS WEBER MULLINS LLC 
Attorneys for CAPCO 

309 North Water Street 
7th FI 

Milwaukee, WI 53202 
(4142233300 Tel 
(414) 224-6116 Fax 

þ 
, State Bar No. 1017283 

swebermullins.com 
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645.68 Order of distribution.   The order of distribution of
claims from the insurer’s estate shall be as stated in this section.
The first $50 of the amount allowed on each claim in the classes
under subs. (3) to (6), except for claims of the federal government
under subs. (3) and (3c), shall be deducted from the claim and
included in the class under sub. (8).  Claims may not be cumulated
by assignment to avoid application of the $50 deductible provi-
sion.  Subject to the $50 deductible provision, every claim in each
class shall be paid in full or adequate funds retained for the pay-
ment before the members of the next class receive any payment.
No subclasses shall be established within any class.  That portion
of any loss for which indemnification is provided by other benefits
or advantages recovered or recoverable by the claimant shall not
be included in the classes under subs. (3) and (3m), other than
benefits or advantages recovered or recoverable in discharge of
familial obligations of support or by way of succession at death or
as proceeds of life insurance, or as gratuities.  No payment made
by an employer to an employee shall be treated as a gratuity.  The
claims described in s. 645.69 are among the claims not subject to
subs. (3) and (3m).

(1) ADMINISTRATION COSTS.  The costs and expenses of admin-
istration, including but not limited to the following: the actual and
necessary costs of preserving or recovering the assets of the
insurer; compensation for all services rendered in the liquidation;
any necessary filing fees; the fees and mileage payable to wit-
nesses; and reasonable attorney fees.

(3) LOSS CLAIMS.  All claims under policies for losses incurred,
including 3rd−party claims and federal, state, and local govern-
ment claims, except the first $200 of losses otherwise payable to
any claimant under this subsection other than the federal govern-
ment.  All claims under life insurance and annuity policies,
whether for death proceeds, annuity proceeds, or investment val-
ues, shall be treated as loss claims.  Claims may not be cumulated
by assignment to avoid application of the $200 deductible provi-
sion.

(3c) FEDERAL GOVERNMENT CLAIMS AND INTEREST.  Claims of
the federal government not included under sub. (3), and interest
at the legal rate compounded annually on all claims in the class
under this subsection, and on all claims of the federal government
in the class under sub. (3), from the date of the petition for liquida-
tion or the date on which the claim becomes due, whichever is
later, until the date on which the dividend is declared.

(3m) CERTAIN INJURY CLAIMS.  Claims against the insurer that
are not under policies and that are for liability for bodily injury or
for injury to or destruction of tangible property.

(3r) WAGES.  (a)  Debts due to employees for services per-
formed, not to exceed $1,000 to each employee which have been
earned within one year before the filing of the petition for liquida-
tion.  Officers shall not be entitled to the benefit of this priority.

(b)  Such priority shall be in lieu of any other similar priority
authorized by law as to wages or compensation of employees.

(c)  Notwithstanding pars. (a) and (b) and subs. (3), (3c) and
(3m), if there are no claims of the federal government, the claims
in the class under this subsection shall have priority over all claims
in the classes under subs. (3) to (11).

(4) UNEARNED PREMIUMS AND SMALL LOSS CLAIMS.  Claims
under nonassessable policies for unearned premiums or other pre-
mium refunds and the first $200 of loss excepted by the deductible
provision in sub. (3).

(5) RESIDUAL CLASSIFICATION.  All other claims, including
claims of any state or local government, not falling within other
classes under this section and claims described in s. 645.69.
Claims, including those of any state or local governmental body,
for a penalty or forfeiture, shall be allowed in this class only to the
extent of the pecuniary loss sustained from the act, transaction or
proceeding out of which the penalty or forfeiture arose, with rea-
sonable and actual costs occasioned thereby.  The remainder of
such claims shall be postponed to the class of claims under sub.
(8).

(6) JUDGMENTS.  Claims based solely on judgments.  If a claim-
ant files a claim and bases it both on the judgment and on the
underlying facts, the claim shall be considered by the liquidator
who shall give the judgment such weight as he or she deems
appropriate.  The claim as allowed shall receive the priority it
would receive in the absence of the judgment.  If the judgment is
larger than the allowance on the underlying claim, the remaining
portion of the judgment shall be treated as if it were a claim based
solely on a judgment.

(7) INTEREST ON CLAIMS ALREADY PAID.  Interest at the legal
rate compounded annually on all claims in the classes under subs.
(1) to (6), except for claims of the federal government in the
classes under subs. (3) and (3c), from the date of the petition for
liquidation or the date on which the claim becomes due, which-
ever is later, until the date on which the dividend is declared.  The
liquidator, with the approval of the court, may make reasonable
classifications of claims for purposes of computing interest, may
make approximate computations and may ignore certain classifi-
cations and time periods that are trifling.

(8) MISCELLANEOUS SUBORDINATED CLAIMS.  The remaining
claims or portions of claims not already paid, with interest as in
sub. (7):

(a)  Except for claims of the federal government under subs. (3)
and (3c), the first $50 of each claim in the classes under subs. (3)
to (6) subordinated under this section.

(b)  Claims under s. 645.63 (2).
(c)  Claims subordinated by s. 645.90.
(d)  Claims filed late.
(e)  Portions of claims subordinated under sub. (5).
(f)  Claims or portions of claims payment of which is provided

by other benefits or advantages recovered or recoverable by the
claimant.

(g)  Any indemnification recovered as a voidable preference
under s. 645.54 (1) (c).

(9) BONDS.  The claims of the holders of bonds, under s. 611.33
(2) (a), 613.33 (1) or 614.33, including interest thereon.

(10) CONTRIBUTION NOTES.  The claims of the holders of con-
tribution notes under ss. 611.33 (2) (b), 613.33 (2) and 614.33,
including interest thereon.

(11) PROPRIETARY CLAIMS.  The claims of shareholders or
other owners, including policyholders of a mutual insurance cor-
poration within the limits of s. 645.72 (2).

History:  1971 c. 260; 1979 c. 93; 1979 c. 102 s. 236 (5); 1979 c. 110; 1989 a. 23,
359; 1993 a. 490; 1999 a. 30; 2005 a. 253.
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