
STATE OF WISCONSIN CIRCUIT COURT DANE COUNTY 

In the Matter of the Rehabilitation of: 

Segregated Account of 
Ambac Assurance Corporation 

Case No. 10 CV 

CAPCO's SUR-REpLY BRIEF IN SUPPORT OF ITS OBJECTION TO THE 
PROPOSED PLAN OF REHABILITATION 

The Customer Asset Insurance Company ("CAPCO") submits this Sur-Reply 

Brief in response to the Rehabilitator's Reply Brief in Support of Motion for 

ConfIrmation of the Plan of Rehabilitation and in further support of its Objection to 

the Proposed Plan of Rehabilitation. 1 

The Rehabilitator's Reply Brief implicitly concedes that the Insurance 

Commissioner's interpretation of Wis. Stat. ~ 645.68(3) is subject to de novo review by 

the circuit court. That Reply Brief offers no basis on which this Court could fInd that 

there has been any prior interpretation of the statute by the OffIce of the Insurance 

Commissioner, much less a "long-standing" one; nor does it offer any basis on which 

to fInd that the Rehabilitator is in a better position than this Court to interpret the 

very simple and straightforward language of the statute. 

CAPCO's objection to the Plan's treatment of claims under a reinsurance 

contract as "general claims," must be sustained because: 

~ the Rehabilitator offers no defense to CAPCO's argument that the 

plain language of the statute requires that a reinsurance contract be 

treated as a "loss claim" under subsection (3) of the statute. 

I See Rehabilitator's ReplY Brief, at 19-22. As explained in the cover letter to this brief, the 
Rehabilitator's Reply Brief was the fIrst full presentation of the Rehabilitator's position on the 
interpretation of Wis. Stat. ~ 645.68(3), and this "Sur-Reply" brief really functions as CAPCO's 
"Reply" to that position. 



~ Peerless Ins. Co. v. Manson, infra, when read in conjunction with its 

companion case, Pella Farmers Mut. Ins. Co., infra, supports CAPCO's 
interpretation of the statute, not the Rehabilitator's position. 

~ The foreign cases cited by the Rehabilitator are irrelevant to the 

interpretation of the Wisconsin statute. 

ARGUMENT 

L The Rehabilitator Provides No Response to 
CAPCO's Argument that the Plain Language ofJ 645.68(3) Includes 

Claims Under a Reinsurance Contract. 

As discussed in CAPCO's initial brief, the plain words of subsection (3) 

include "All claims under policies for losses incurred. . ." Here, CAPCO's 

reinsurance contract falls within the statutory definition of a "policy" because it 

"proscribe[d] in writing the terms of an insurance contract" with Ambac. See Wis. 

Stat. ~ 600.03. Given the applicable statutory definition of "policy," reinsurance 

contracts are indisputably included under Wis. Stat. ~ 645.68(3).2 

The Rehabilitator's Brief offers no defense to this argument because there is 

none. Thus, under the principles of statutory construction cited in CAPCO's initial 

brief, there is no need to look further for evidence of legislative intent. 

The Rehabilitator's refusal to address the plain language of the statute is all the 

more troublesome to CAPCO in light of its willingness to accept claims under 

complex Credit Default Swap agreements as priority "policy claims." The 

Rehabilitator acknowledges that the question of whether such claims are truly entitled 

to such priority is "unsettled," yet it "sees no benefit" to costly litigation on this issue 

because the loss estimates for remaining CDS claims do not exceed $20,000,000. 

Rehabilitator's ReplY Briif, at 20-21. The result is that CDS claims that do not appear to 

satisfy the plain language of ~ 645.68(3) are given that priority, whereas reinsurance 

2 See CAPCO's Brief in Support of Its Objection, at 8-9. 
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claims that clearly do satisfy the plain language are not.3 The Plan must treat 

creditors fairly whether a claim involves $20 or $20 million or $200 million. 

IL Peerless Ins. Co. v. Manson Does Not Support the 
Rehabilitator's Interpretation of the Statute. 

The Rehabilitator relies on Peerless Ins. Co. v. Manson, 27 Wis. 2d 601, 135 

N.W.2d 258 (1965), which held only that Chapter 201 of the 1957 Wisconsin statutes 

intended to treat reinsurance differently than insurance. The Rehabilitator ignores 

Pella Farmers Mut. Ins. Co. v. Hartland Richmond Town Ins. Co., 26 Wis. 2d 29, 35, 132 

N.W.2d 225 (1965), decided just a few months earlier, which reached the opposite 

conclusion in the context of Chapter 202. Read together, these cases support the 

conclusion that, where an insurance statute is ambiguous, insurance includes reinsurance unless 

the immediate context clearlY demonstrates otherwise. 

In Pella the court addressed an issue that arose between two insurance 

companies under Chapter 202 of the 1957 statutes, a chapter that governed town 

mutual insurance companies. The defendant insurance company contended that 

because its contract with Pella Farmers Mutual was a reinsurance contract it was not a 

"member" subject to an assessment by Pella under the Chapter. Under the applicable 

statutes, one must be a "policyholder" to be a member, and so the court considered 

whether the "policy" referred to by the term policyholder included a company that 

had provided a reinsurance contract. The court concluded that in this setting a 

reinsurance contract was an insurance policy: 

It seems to us most logical and most in accord with the framework of 
ch. 202, Stats., that each reinsurance contract should be treated as an additional 

poliçy if insurance issued by the reinsurer Town Mutual, and the 

reinsured company as a member of the reinsurer, subject to 

assessment. 

3 
See LVM Movants' Objection to Proposed Plan of Rehabilitation at 32-34; see also Rlv1BS Movants' 

Objections to Motion for Conftrmation of Plan ofRehabiliation at 32-33; see also Freddie Mac's 
Objections to the Proposed Plan of Rehabilitation at 11-12. 
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Id., at 35, emphasis added. 

In Peerless, the court faced a similar question under Chapter 201, and reached a 

different result. After discussing and explaining its decision in Pella, the court limited 

its conclusions to Chapter 201: 

It is unnecessary for the decision in this case for us to rule on these 
opposing contentions as to the similarity or differences of 
'reinsurance' and 'insurance.' We need only conclude that as far as 

ch. 201 is concerned, the legislature treated reinsurance differently 

from insurance. 

lei. at 607-08. The court distinguished the statutes at issue in Pella, and found that 

under the statutory scheme in Chapter 201, a foreign stock insurance company such 

as Peerless, which had reinsured its risks with a Wisconsin mutual insurance 

company, did not become a policyholder-member for purposes of an assessment 

under section 201.02(3)(d). The court found numerous reasons within the design of 

that particular chapter to conclude that the legislature did not intend a reinsured stock 

company to be a policyholder-member: 

Peerless was not regarded as a policyholder-member, received no 
statements, reports or notices of any kind from Federal; Peerless was 
unrepresented on any meetings, never received proxy authorizations, 

never cast a vote, and never received any distribution or dividend 

from Federal. 

Id. at 608,footnotes omitted. 

In contrast, the current Chapter 645 provides no such evidence that the 

priority scheme of Wis. Stat. ~ 645.68 intended to differentiate between reinsurance 

contracts and general insurance policies. In an effort to create the illusion of such a 

distinction, the Rehabilitator claims that "Chapter 645 is strewn with references to 

'reinsurance' or 'reinsurance contracts'." Rehabilitator's ReplY BrÙf, at 19. However, 

the Rehabilitator cites only three subsections of this lengthy chapter, and all three of 

these sections concern circumstances where the "insurer" subject to liquidation has 
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been reinsured by another company and where that reinsurance contract is an asset in 

which the insured creditors of the insurer have an interest. See ~~ 645.04(5)(b), 

645.52(3), and 645.58, set forth in Appendix A. These statutory provisions would 

relate to contracts under which the Segregated Account might have reinsurance 

claims of its own; they say nothing about claims against the Segregated Account under 

a reinsurance policy. They also do not logically reflect any intent to broadly 

distinguish reinsurance from insurance. 

IIL The Foreign Cases Cited by the Rehabilitator Are 
Entitled to No Weight in the 

Interpretation of Wis. Stat. J 645.68. 

The Rehabilitator has demonstrated no need to consult appellate decisions 

from other states. Even were there to be some ambiguity that justified resort to 

extrinsic evidence of intent, the foreign cases cited by the Rehabilitator are irrelevant 

to this Court's decision because they address dissimilar statutes and consider 

dissimilar histories. The language, case law, definitions and legislative history 

germane to these other state statutes are unique to each statute, just as these factors 

are unique as they apply to Wis. Stat. ~ 645.68. 

For example, none of the cited cases address the same language and or the 

same statutory definition of "policy" that apply to the Wisconsin statute. 

Additionally, in State ex rei. Long v. Beacon Ins. Co., 359 S.E.2d 508, 509-10 (N.c. App. 

1987), the text of the statute at issue specifically excludes reinsurer contracts from the 

higher status.4 If anything, this suggests the need for a legislature to specify such a 

distinction if it intends to make such a distinction. 

4 See Uniform Insurers Liquidation Act, G.S. ~ 58-155.15. Priority of certain claims: 

(3) Claims or portions of claims for benefits under policies and for losses 

incurred, including claims of third parties under liability policies, up to an 

amount of three hundred thousand dollars ($300,000) per claim; but excluding 

certain claims if insurance pools, undetwriting associations, or reinsurers, claims of other 
insurers for subrogation, and claims of insurers for payments and settlements 
under uninsured and underinsured motorist coverages. (emphasis added) 
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In In re Uquidation of Res. Ins. Co., 524 N.E. 2d 538,563 (IlL 1988), the court 

concluded that the legislature's choice to use both "insurance" and "reinsurance" in 

the same statutes meant that the terms should have separate and distinct meanings. 

In contrast, Wis. Stat. ~ 645.68 does not differentiate between types of insurance. 

Equally unhelpful is the Rehabilitator's citation to Niff v. Cherokee Ins. Co., 704 

S.W.2d 1, 4-5 (Tenn. 1986), in which the court discussed specific Tennessee case law 

and specific Tennessee legislative history in finding that the Tennessee legislature 

intended to treat reinsurers differently than general insurance. 

I~ The Plan Must Give Claims under J 645.68(6) through (11) a 

Lower Priority than Claims under Subsection (5). 

CAPCO joined in Part II of One State Street's Objection to the approval of 

the Plan of Rehabilitation, which argued that the Rehabilitation Plan fails to recognize 

the distinct priority classification established by subsections (5) through (11) and 

violates the requirement that each of these subsections be given separate priority in 

the order of distribution. 

The Rehabilitator's Reply Brief appears to agree, but contends that there is no 

need to address this classification issue now because there may not be any claims that 

fall below subsection (5) in priority. See Rehabilitator's ReplY Br. at 19, fn 29. In light of 

the Rehabilitator's agreement on this issue, CAPCO requests that this Court require 

that the Plan specifically state that any claims under subsections (6) to (11) ofWis 

Stat. ~ 645.68 will be subject to the statutory priority contemplated by the statute. 

CONCLUSION 

CAPCO respectfully requests that this Court sustain CAPCO's objection and 

require that the Plan of Rehabilitation treat any potential CAPCO claims under its 

reinsurance contract with Ambac as "policy claims" as that term is defined in the 

Plan. Alternatively, CAPCO requests that the Court require that the Plan specifically 

6 



state that any claims under subsections (6) to (11) of the statute will be subject to the 

explicit statutory priority. 

J 
Dated this ~ day of November, 2010. 

309 North Water Street, 7th PI 
Milwaukee, WI 53202 
(414) 223-3300 Tel 
(414) 224-6116 Fax 

GASS WEBER MULLINS LLC 

~\e.ys for CAPCO 

(~. I 

-- 
J~hn ~:ank~:-~~ 

No. 
1017~;;- 

ftanke@gasswebermullins.com 
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645.01 
645.02 
645.03 
645.035 
645.04 
645.05 
645.06 
645.07 
645.08 
645.09 
645.10 
645.11 

645.21 
645.22 
645.23 
645.24 

645.31 
645.32 
645.33 
645.34 
645.35 
645.41 
645.42 
645.43 
645.44 
645.45 
645.46 
645.47 
645.48 
645.49 
645.51 

CHAPTER 645 

INSURERS REHABILITATION AND LIQUIDATION 

SUBCHAPTER I 

GENERAL PROVISIONS 
Short title, construction and purpose. 
Persons covered. 
Definitions. 
Bankruptcy petition is prohibited. 

Jurisdiction and venue. 
Injunctions and orders. 

Costs and expenses oflitigation. 
Cooperation of officers and employees. 
Bonds; immunity. 
Commissioner's reports. 
Continuation of delinquency proceedings. 

Effect of amendments of this chapter. 

SUBCHAPTER II 
SUMMARY PROCEEDINGS 

Commissioner's summary orders. 
Court's seizure order. 

Commissioner's seizure order. 
Conduct of hearings in summary proceedings. 

SUBCHAPTER III 
FO~PROCEEDINGS 

Grounds for rehabilitation. 
Rehabilitation orders. 
Powers and duties of the rehabilitator. 
Actions by and against rehabilitator. 
Termination of rehabilitation. 

Grounds for liquidation. 
Liquidation orders. 
Continuance of coverage. 
Dissolution of insurer. 
Federal receivership. 

Powers of liquidator. 

Notice to creditors and others. 

Duties of agents. 

Actions by and against liquidator. 

Collection and list of assets. 

645.52 
645.53 
645.54 
645.55 
645.56 
645.57 
645.58 
645.59 
645.60 

645.61 
645.62 
645.63 
645.64 
645.65 
645.66 
645.67 
645.68 
645.69 
645.71 
645.72 
645.73 
645.74 

645.75 
645.76 
645.77 

Fraudulent transfers prior to petition. 

Fraudulent transfers after petition. 
Voidable preferences and liens. 
Claims of holders of void or voidable rights. 

Setoffs and counterclaims. 
Assessments. 

Reinsurer's liability; arbitration clauses. 
Uncollected, unearned premiums. 
Applicability of claims settlement provisions to loss claims. 
Filing of claims. 

Proof of claim. 
Special claims. 
Special provisions for 3rd-party claims. 
Disputed claims. 
Claims of surety. 
Secured creditors' claims. 
Order of distribution. 
Claims for certain health care costs. 
Liquidator's recommendations to the court. 
Distribution of assets. 

Unclaimed and withheld funds. 
Termination of proceedings. 
Reopening liquidation. 
Disposition of records during and after termination of liquidation. 

External audit of receiver's books. 

SUBCHAPTER IV 
INTERSTATE RELATIONS 

Conservation of property of foreign or alien insurers found in this state. 
Liquidation of property of foreign or alien insurers found in this state. 
Foreign domiciliary receivers in other states. 

Ancillary formal proceedings. 

Ancillary summary proceedings. 
Claims of nonresidents against insurers domiciled in this state. 
Claims of residents against insurers domiciled in reciprocal states. 

Attachment, garnishment and levy of execution. 
Interstate priorities. 

Subordination of claims for noncooperation. 

645.81 
645.82 
645.83 
645.84 
645.85 
645.86 
645.87 
645.88 
645.89 
645.90 

Cross-reference: See definitions in ss. 600.03 and 628.02. 

SUBCHAPTER I 

GENERAL PROVISIONS 

645.01 Short title, construction and purpose. 
(1) SHORT TITLE. This chapter may be cited as the "Insurers Reha- 
bilitation and Liquidation Act". 

(2) CONSTRUCTION: NO LIMITATION OF POWERS. This chapter 
shall not be interpreted to limit the powers granted the commis- 
sioner by other provisions of the law. 

(3) LIBERAL CONSTRUCTION. This chapter shall be liberally 

construed to effect the purpose stated in sub. (4). 
(4) PURPOSE. The purpose of this chapter is the protection of 

the interests of insureds, creditors, and the public generally, with 
minimum interference with the normal prerogatives of propri- 
etors, through: 

(a) Early detection of any potentially dangerous condition in 
an insurer, and prompt application of appropriate corrective mea- 
sures, neither unduly harsh nor subject to the kind of publicity that 
would needlessly damage or destroy the insurer; 

(b) Improved methods for rehabilitating insurers, by enlisting 
the advice and management expertise of the insurance industry; 

(c) Enhanced efficiency and economy of liquidation, through 

clarification and specification of the law, to minimize legal uncer- 
tainty and litigation; 

(d) Equitable apportionment of any unavoidable loss; 

(e) Lessening the problems of interstate rehabilitation and liq- 
uidation by facilitating cooperation between states in the liquida- 

tion process, and by extension ofthe scope of personal jurisdiction 

over debtors of the insurer outside this state; and 

(f) Regulation of the insurance business by the impact of the 

law relating to delinquency procedures and substantive rules on 
the entire insurance business. 

History: 1979 c. 89, 102, 177. 
Although the circuit court had subject matter jurisdiction, because New Jersey has 

adopted insurance rehabilitation legislation similar to ch. 645 that seeks to satisfy the 
same policy objectives as ch. 645, the principal of comity required the court to yield 
to the rehabilitation court in New Jersey and dismiss the claim of a Wisconsin resident 

against the insurer. Isermann v. MBL Life Assurance Corp. 231 Wis. 2d 136, 605 

N.W.2d 210 (Ct. App. 1999),98-2846. 

645.02 Persons covered. The proceedings authorized by 
this chapter may be applied to all of the following: 

(1) All insurers who are doing, or have done, an insurance 
business in this state, and against whom claims arising from that 

business may exist now or in the future. 
(2) All insurers who purport to do an insurance business in this 

state. 

(3) All insurers who have insureds resident in this state. 

(4) All other persons organized or in the process of organizing 

with the intent to do an insurance business in this state. 

(5) All service insurance corporations under ch. 613 and all 
fraternals as defined in s. 614.01. 

(6) All licensees under ch. 615 or 616. 
(7) All health maintenance organizations, limited service 

health organizations and preferred provider plans organized under 

ss. 185.981 to 185.985. 
History: 1975 

c. 223, 373, 374; 1979 c. 93, 261, 355; 1985 a. 29. 

Text from the 2007-08 Wis. Stats. database updated by the Legislative Reference Bureau. Only printed statutes are certified 
under s. 35.18 (2), stats. Statutory changes effective prior to 11-2-10 are printed as if currently in effect. Statutory changes 
effective on or after 11-2-10 are designated by NOTES. Report errors at (608) 266-3561, FAX 264-6948, http://www.le- 
gis.state. wi.uslrsb/stats.html 
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645.03 INSURERS REHABILITATION AND LIQUIDATION Not certified under s. 35.18 (2), stats. 

645.03 Definitions. (1) GENERAL DEFINITIONS. For the pur- 
poses of this chapter: 

(a) "Ancillary state" means any state other than a domiciliary 
state. 

(b) "Delinquency proceeding" means any proceeding com- 
menced against an insurer for the purpose of liquidating, rehabili- 
tating, reorganizing or conserving such insurer, and any summary 
proceeding under ss. 645.21 to 645.24. 

(c) "Domiciliary state" means the state in which an insurer is 

incorporated or organized or, in the case of an alien insurer, the 
state in which the insurer has, at the commencement of delin- 

quency proceedings, the largest amount of its assets held in trust 

and on deposit for the benefit of policyholders and creditors in the 

United States. 

(d) "Fair consideration" is given for property or an obligation: 

1. When in exchange for such property or obligation, as a fair 
equivalent therefor, and in good faith, property is conveyed or ser- 
vices are rendered or obligation is incurred or an antecedent debt 
is satisfied; or 

2. When such property or obligation is received in good faith 
to secure a present advance or antecedent debt in amount not dis- 
proportionately small as compared to the value of the property or 
obligation obtained. 

(e) "General assets" means all property, real, personal or other- 
wise, not specifically mortgaged, pledged, deposited or otherwise 

encumbered for the security or benefit of specified persons or lim- 
ited classes of persons, and as to specifically encumbered property 
the term includes all such property or its proceeds in excess of the 

amount necessary to discharge the sums secured thereby. Assets 
held in trust and on deposit for the security or benefit of all policy- 
holders or all policyholders and creditors, in more than a single 
state, shall be treated as general assets. 

(f) "Insurer" means any person who is doing, has done, pur- 
ports to do or is liçensed to do an insurance business and is or has 
been subject to the authority of, or to liquidation, rehabilitation, 
reorganization or conservation by, a commissioner. For purposes 
of this chapter, all other persons included under s. 645.02 shall be 
deemed to be insurers. 

(g) "Preferred claim" means any claim with respect to which 
the law accords priority of payment from the general assets of the 

Insurer. 
(h) "Receiver" means receiver, liquidator, rehabilitator or con- 

servator, as the context requires. 

(i) "Reciprocal state" means any state other than this state in 
which in substance and effect ss. 645.42 (1),645.83 (1) and (3), 
645.84 and 645.86 to 645.89 are in force, and in which provisions 

are in force requiring that the commissioner be the receiver of a 

delinquent insurer, and in which some provision exists for the 

avoidance of fraudulent conveyances and preferential transfers. 

(j) "Secured claim" means any claim secured by mortgage, 
trust deed, pledge, deposit as security, escrow or otherwise, but 

not including special deposit claims or claims against general 

assets. The term also includes claims which have become liens 

upon specific assets by reason of judicial process, except where 
they have been invalidated. 

(k) "Special deposit claim" means any claim secured by a 

deposit made pursuant to law for the security or benefit of one or 
more limited classes of persons, but not including any claim 
secured by general assets. 

(L) "Transfer" includes the sale and every other method, direct 

or indirect, of disposing of or of parting with property or with an 
interest therein or with the possession thereof or of fixing a lien 
upon property or upon an interest therein, absolutely or condition- 

ally, voluntarily or involuntarily, by or without judicial proceed- 
ings. The retention of a security title to property delivered to a 

debtor shall be deemed a transfer suffered by the debtor. 

(2) DEFINITIONS APPLICABLE TO PROCEEDINGS INVOLVING 
SURETY INSURANCE. If the subject of a rehabilitation or liquidation 

proceeding under this chapter is an insurer engaged in a surety 
. 
business: 

(a) "Beneficiary" as used in this chapter includes an obligee of 
a bond. 

(b) "Insured" as used in this chapter includes both the principal 

and obligee of a bond. 
(c) "Policy" as used in this chapter includes a bond issued by 

a surety. 
(d) "Policyholder" as used in this chapter includes a principal 

on a bond. 
History: 1971 c.260; 1979 c. 93; 1983 

a. 189. 

645.035 Bankruptcy petition is prohibited. (1) In this 

section, "bankruptcy proceeding" means any proceeding under 11 

use 101 to 1330. 
(2) No insurer may commence a bankruptcy proceeding in 

which the insurer is a debtor. 
(3) No person, including an insurer, may commence a bank- 

ruptcy proceeding against an insurer. 
(4) No board of directors, director or officer of an insurer may 

authorize the commencement of a bankruptcy proceeding in 
which the insurer is a debtor or the commencement of a bank- 
ruptcy proceeding against an insurer. Any act, resolution, filing 
or other matter that purports to authorize the commencement of a 

bankruptcy proceeding in which the insurer is a debtor or against 

an insurer is void and without effect. 
(5) This section applies to all insurers, including but not lim- 

ited to an insurer doing business as a health maintenance organiza- 
tion, as defined in s. 609.01 (2). 

History: 1989 a. 23. 

645.04 Jurisdiction and venue. (1) ACTIONS BY COMMIS- 
SIONER. Except as provided in sub. (2) and s. 645.45 (1), no delin- 
quency proceeding may be commenced under this chapter by any- 
one other than the commissioner of this state and no court has 
jurisdiction to entertain, hear or determine any proceeding com- 
menced by any other person. 

(2) ACTIONS BY JUDGMENT CREDITORS. (a) The judgment cred- 
itors of 3 or more umelated judgments may commence proceed- 
ings under the conditions and in the manner prescribed in this sub- 
section, by serving notice upon the commissioner and the insurer 
of intention to file a petition for liquidation under s. 645.41 or 
645.82. Each of the judgments must: 

1. Have been rendered against the insurer by a court in this 

state having jurisdiction over the subject matter and the insurer; 

2. Have been entered more than 60 days before the service of 
notice; 

3. Not have been paid in full; 

4. Not be the subject of a valid contract between the insurer 
and any judgment creditor for payment of the judgment, unless the 

contract has been breached by the insurer; and 

5. Not be a judgment on which an appeal or review is pending. 

(b) If anyone of the judgments in favor of a petitioning creditor 

remains unpaid for 30 days after service of the notice, and the 

commissioner has not then filed a petition for liquidation, the 
creditor may file in the name of the commissioner a verified peti- 

tion for liquidation ofthe insurer under s. 645.41 or 645.82 alleg- 

ing the conditions stated in this subsection. The commissioner 
shall be served and joined in the action. 

(3) EXCLUSIVENESS OF PROCEEDINGS; ARBITRATION CLAUSES. 

No court of this state has jurisdiction to entertain, hear or deter- 
mine any complaint praying for the dissolution, liquidation, reha- 
bilitation, sequestration, conservation or receivership of any 
insurer, or praying for an injunction or restraining order or other 
relief preliminary to, incidental to or relating to such proceedings 
other than in accordance with this chapter. An arbitration provi- 
sion of any contract with an insurer that is subject to a delinquency 
proceeding under subch. III is not enforceable unless the receiver 
elects to accept arbitration. Only the court that has jurisdiction of 

Text from the 2007-08 Wis. Stats. database updated by the Legislative Reference Bureau. Only printed statutes are certified 
under s. 35.18 (2), stats. Statutory changes effective prior to 11-2-10 are printed as if currently in effect. Statutory changes 
effective on or after 11-2-10 are designated by NOTES. Repoit errors at (608) 266-3561, FAX 264-6948, http://www.le- 
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the delinquency proceeding may entertain, hear or determine any 
matter that otherwise would be subject to an arbitration provision. 

(4) CHANGE OF VENUE. Venue for proceedings arising under 
this chapter shall be laid initially as specified in this chapter. All 
other actions and proceedings initiated by the receiver may be 

commenced and tried where the delinquency proceedings are then 
pending, or where venue would be laid by ss. 801.50 to 801.62 or 
other applicable law. All other actions and proceedings against 
the receiver shall be commenced and tried in the county where the 
delinquency proceedings are pending. At any time upon motion 
of any party, venue may be changed by order of the court or the 
presiding judge thereof to any other circuit court in this state, as 
the convenience of the parties and witnesses and the ends of jus- 
tice may require. This subsection relates only to venue and is not 
jurisdictional. 

(5) PERSONAL JURISDICTION. GROUNDS FOR. In addition to other 

grounds for jurisdiction provided by the law of this state, a court 
of this state having jurisdiction of the subject matter has jurisdic- 
tion over a person served pursuant to s. 801.11 in an action brought 
by the receiver of a domestic insurer or an alien insurer domiciled 
in this state: 

(a) If the person served is obligated to the insurer in any way 
as an incident to any agency or brokerage arrangement that may 
exist or has existed between the insurer and the agent or broker, 
in any action on or incident to the obligation; 

(b) If the person served is a reinsurer who has at any time writ- 
ten a policy of reinsurance for an insurer against which a rehabi- 
litation or liquidation order is in effect when the action is com- 
menced, or is an agent or broker of or for the reinsurer, in any 
action on or incident to the reinsurance contract; or 

(c) If the person served is or has been an officer, manager, 
trustee, organizer, promoter or person in a position of comparable 

authority or influence in an insurer against which a rehabilitation 
or liquidation order is in effect when the action is commenced, in 
any action resulting from the relationship with the insurer. 

(6) CHANGE OF FORUM. If the court on motion of any party 
finds that any action commenced under sub. (5) should as a matter 
of substantial justice be tried in a forum outside this state, the court 

may enter an order under s. 801.63 to stay further proceedings on 
the action in this state. 

History: Sup. Ct. Order, 67 Wis. 2d 585, 776 (1975); 1979 
c. 93; 1979 c. 110; 1981 

c. 390; 1989 a. 23. 

The exercise of jurisdiction under sub. (5) over a foreign person obligated to a 

domestic receiver does not violate due process. Liquidation of All-Star Insurance 
Corporation, 110 Wis. 2d 72,327 N.W.2d 648 (1983). 

645.05 Injunctions and orders. (1) INJUNCTIONS IN THIS 

STATE. Any receiver appointed in a proceeding under this chapter 

may at any time apply for and any court of general jurisdiction in 
this state may grant, under the relevant sections of ch. 813, such 
restraining orders, temporary and permanent injunctions, and 
other orders as are deemed necessary and proper to prevent: 

(a) The transaction of further business; 

(b) The transfer of property; 
(c) Interference with the receiver or with the proceedings; 

(d) Waste of the insurer's assets; 

(e) Dissipation and transfer of bank accounts; 

(f) The institution or further prosecution of any actions or pro- 
ceedings; 

(g) The obtaining of preferences, judgments, attachments, gar- 
nishments or liens against the insurer or its assets; 

(h) The levying of execution against the insurer or its assets; 

(i) The making of any sale or deed for nonpayment of taxes or 
assessments that would lessen the value of the assets of the 

Insurer; 

(j) The withholding from the receiver of books, accounts, doc- 
uments or other records relating to the business of the insurer; or 

(k) Any other threatened or contemplated action that might 
lessen the value of the insurer's assets or prejudice the rights of 
policyholders, creditors or shareholders, or the administration of 
the proceeding. 

(2) INJUNCTIONS ELSEWHERE. The receiver may apply to any 
court outside of this state for the relief described in sub. (1). 

History: Sup. Ct. Order, 67 Wis. 2d 585,776 (1975). 

645.06 Costs and expenses of litigation. In any proceed- 
ing or action brought by the commissioner or a receiver under this 

chapter, the court may award such costs and other expenses of liti- 
gation to the commissioner or receiver as justice requires, without 
regard to the limitations otherwise prescribed by law. 

History: 1989 
a. 23. 

645.07 Cooperation of officers and employees. 
(1) DUTY TO COOPERATE. Any officer, manager, trustee or general 

agent of any insurer, any attorney representing an insurer on any 
matter, and any other person with executive authority over or in 
charge of any segment of the insurer's affairs shall cooperate with 
the commissioner in any proceeding under this chapter or any 
investigation preliminary or incidental to the proceeding. "To 
cooperate" includes: 

(a) To reply promptly in writing to any inquiry from the com- 
missioner requesting a reply; and 

(b) To make available and deliver to the commissioner any 
books, accounts, documents or other records, or information or 
property of or pertaining to the insurer and in the person's posses- 
sion, custody or control. 

(2) DUTY NOT TO OBSTRUCT. No person may obstruct or inter- 
fere with the commissioner in the conduct of any delinquency pro- 
ceeding or any investigation preliminary or incidental thereto. 

(3) RIGHT TO DEFEND. This section does not make it illegal to 
resist by legal proceedings the petition for liquidation or other 
delinquency proceedings, or other orders. 

(4) SANCTION. Any person included within sub. (1) who fails 

to cooperate with the commissioner, or any person who obstructs 

or interferes with the commissioner in the conduct of any delin- 
quency proceeding or any investigation preliminary or incidental 
thereto, is subject to s. 601.64. 

History: 1979 c. 93; 1979 c. 102 ss. 196,236 (15); 1979 c. 177. 

645.08 Bonds; immunity. (1) BONDS. In any proceeding 

under this chapter the commissioner and the commissioner's dep- 
uties are responsible on their official bonds for the faithful perfor- 
mance of their duties. If the court deems it desirable for the protec- 
tion of the assets, it may at any time require an additional bond 

from the commissioner or the commissioner's deputies. 

(2) IMMUNITY. No civil cause of action may arise against and 
no civil liability may be imposed upon the state, commissioner, 
special deputy commissioner, rehabilitator or liquidator, or their 
employees or agents, or the insurance security fund under ch. 646 

or its agents, employees, directors or contributor insurers, for an 
act or omission by any of them in the performance of their powers 
and duties under this chapter or in the performance of their powers 
and duties relating to regulation of the capital or solvency of an 
insurer under chs. 600 to 646, including the compulsory or secu- 
rity surplus requirements under ch. 623. This subsection does not 
apply to a civil cause of action arising from an act or omission that 
is criminal under ch. 943. Such a cause of action, however, may 
be barred or limited by common law, sovereign immunity, govem- 
mental immunity or otherwise by law. 

History: 1979 
c. 93; 1979 c. 

102 
s. 236 (14); 1989 a. 23; 1996 a. 396. 

645.09 Commissioner's reports. (1) GENERAL REPORT OF 

PROCEEDINGS. The commissioner may include in his or her annual 
report: 

(a) Formal proceedings. The names of the insurers proceeded 
against under ss. 645.31, 645.41, 645.45, 645.81, 645.82 and 
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class mail to the last address contained in the agent's records to 
each policyholder or other person named in any policy issued 
through the agent by the company, if the agent has a record of the 
address of the policyholder or other person. A policy shall be 
deemed issued through an agent if the agent has a property interest 

in the expiration of the policy; or ifthe agent has had in his or her 
possession a copy ofthe declarations of the policy at any time dur- 
ing the life of the policy, except where the ownership of the expira- 
tion of the policy has been transferred to another. The written 
notice shall include the name and address of the insurer, the name 
and address of the agent, identification of the policy impaired and 
the nature of the impairment under s. 645.43. Notice by a general 
agent satisfies the notice requirement for any agents under con- 
tract to the general agent. 

(2) ORAL NOTICE. SO far as practicable, every insurance agent 
subject to sub. (1) shall give immediate oral notice, by telephone 

or otherwise, of the liquidation order to the same persons to whom 
the agent is obligated to give written notice. The oral notice shall 

include substantially the same information as the written notice. 
History: 1975 c. 371, 421; 1979 c. 102. 

645.49 Actions by and against liquidator. (1) TERMINA- 
TION OF ACTIONS AGAINST INSURER BY ORDER APPOINTING LIQUIDA- 

TOR. Upon issuance of any order appointing the commissioner liq- 

uidator of a domestic insurer or of an alien insurer domiciled in 
this state, all actions and all proceedings against the insurer 
whether in this state or elsewhere shall be abated and the liquidator 

shall not intervene in them, except as provided in this subsection. 

Whenever in the liquidator's judgment an action in this state has 

proceeded to a point where fairness or convenience would be 

served by its continuation to judgment, the liquidator may apply 
to the court for leave to defend or to be substituted for the insurer, 

and if the court grants the application, the action shall not be 
abated. Whenever in the liquidator's judgment, protection of the 
estate of the insurer necessitates intervention in an action against 

the insurer that is pending outside this state, with approval of the 

court the liquidator may intervene in the action. The liquidator 
may defend at the expense of the estate of the insurer any action 
in which he or she intervenes under this section at the expense of 
the estate of the insurer. 

(2) STATUTES OF LIMITATIONS ON CLAIMS BY INSURER. The liq- 

uidator may, within 2 years subsequent to the entry of an order for 
liquidation or within such further time as applicable law permits, 
institute an action or proceeding on behalf of the estate of the 
insurer upon any cause of action against which the period of limi- 
tation fixed by applicable law has not expired at the time of the fil- 
ing of the petition upon which such order is entered. Where, by 
any agreement, a period oflimitation is fixed for instituting a suit 

or proceeding upon any claim or for filing any claim, proof of 
claim, proof of loss, demand, notice or the like, or where in any 
proceeding, judicial or otherwise, a period of limitation is fixed, 
either in the proceeding or by applicable law, for taking any action, 

filing any claim or pleading or doing any act, and where in any 
such case the period had not expired at the date of the filing of the 

petition, the liquidator may, for the benefit of the estate, take any 
such action or do any such act, required of or permitted to the 
insurer, within a period of 60 days subsequent to the entry of an 
order for liquidation, or within such further period as is permitted 
by the agreement, or in the proceeding or by applicable law, or 
within such further period as is shown to the satisfaction of the 

court not to be unfairly prejudicial to the other party. 
(3) STATUTES OF LIMITATIONS ON CLAIMS AGAINST INSURER. The 

time between the filing of a petition for liquidation against an 
insurer and the denial of the petition shall not be considered to be 
a part of the time within which any action may be commenced 
against the insurer. Any action against the insurer that might have 
been commenced when the petition was filed may be commenced 
for at least 60 days after the petition is denied. 

History: 1979 c. 102. 

645.51 Collection and list of assets. (1) LIST OF ASSETS 

REQUIRED. As soon as practicable after the liquidation order, the 
liquidator shall prepare in duplicate a list of the insurer's assets. 
The list shall be amended or supplemented as the court requires. 

One copy shall be filed in the office of the clerk of the court having 

jurisdiction over the liquidation proceedings and one copy shall 

be retained for the liquidator's files. All amendments and supple- 

ments shall be similarly filed. 

(2) LIQUIDATION OF ASSETS. The liquidator shall reduce the 
assets to a degree ofliquidity that is consistent with the effective 
execution of the liquidation as rapidly and economically as he or 
she can. 

History: 1979 c. 102 s. 236 (5). 

645.52 Fraudulent transfers prior to petition. (1) DEFI- 
NITION AND EFFECT. Every transfer made or suffered and every 
obligation incurred by an insurer within one year prior to the filing 

of a successful petition for rehabilitation or liquidation under this 

chapter is fraudulent as to then existing and future creditors if 
made or incurred without fair consideration, or with actual intent 
to hinder, delay or defraud either existing or future creditors. A 

transfer made or an obligation incurred by an insurer ordered to 

be rehabilitated or liquidated under this chapter, which is fraudu- 
lent under this section, may be avoided by the receiver, except as 
to a person who in good faith is a purchaser, lienor or obligee for 
a present fair equivalent value; and except that any purchaser, lie- 
nor or obligee, who in good faith has given a consideration less 

than fair for such transfer, lien or obligation, may retain the prop- 
erty, lien or obligation as security for repayment. The court may, 
on due notice, order any such transfer or obligation to be preserved 

for the benefit of the estate, and in that event the receiver shall 
succeed to and may enforce the rights of the purchaser, lienor or 
obligee. 

(2) PERFECTION OF TRANSFERS. (a) Personal property. A 

transfer of property other than real property shall be deemed to be 

made or suffered when it becomes so far perfected that no subse- 
quent lien obtainable by legal or equitable proceedings on a sim- 
ple contract could become superior to the rights of the transferee 
under s. 645.54 (3). 

(b) Real property. A transfer of real property shall be deemed 
to be made or suffered when it becomes so far perfected that no 
subsequent bona fide purchaser from the insurer could obtain 
rights superior to the rights of the transferee. 

(c) Equitable liens. A transfer which creates an equitable lien 
shall not be deemed to be perfected if there are available means by 
which a legal lien could be created. 

(d) Transfer not perfected prior to petition. Any transfer not 
perfected prior to the filing of a petition for liquidation shall be 
deemed to be made immediately before the filing of the successful 
petition. 

(e) Actual creditors unnecessary. This subsection applies 

whether or not there are or were creditors who might have 
obtained any liens or persons who might have become bona fide 
purchasers. 

(3) FRAUDULENT REINSURANCE TRANSACTIONS. Any transac- 
tion of the insurer with a reinsurer shall be deemed fraudulent and 

may be avoided by the receiver under sub. (1) if: 

(a) The transaction consists of the termination, adjustment or 
settlement of a reinsurance contract in which the reinsurer is 

released from any part of its duty to pay the originally specified 

share of losses that had occurred prior to the time of the transac- 
tion, unless the reinsurer gives a present fair equivalent value for 
the release; and 

(b) Any part of the transaction took place within one year prior 

to the date of filing of the petition through which the receivership 

was commenced. 
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(3) ORDER TO SHOW CAUSE. After levy of assessment under 
sub. (2), the court shall issue an order directing each member who 
has not paid the assessment pursuant to the order to show cause 

why the liquidator shall not have a judgment therefor. If a member 
of the insurer also appears to be indebted to the insurer apart from 
the assessment, the court, upon application of the liquidator, may 
also direct the member to show cause why the member should not 
pay the other indebtedness. Liability for such indebtedness shall 
be determined in the same manner and at the same time as the 
liability to pay the assessment. 

(4) NOTICE. The liquidator shall give notice of the order to 
show cause by publication if so directed by the court and by first 
class mail to each member liable thereunder mailed at least 20 
days before the return day of the order to show cause to the mem- 
ber's last-known address as it appears on the records of the 

insurer. 
(5) ORDERS AND HEARINGS. (a) If a member does not appear 

and serve duly verified objections upon the liquidator upon the 

return day of the order to show cause under sub. (3), the court shall 

make an order adjudging the member liable to the liquidator for 
the amount of the assessment against the member and other 
indebtedness, under sub. (3), together with costs. 

(b) If on such return day, the member appears and serves duly 
verified objections upon the liquidator, the court may hear and 
determine the matter or may appoint a referee to hear it and make 
such order as the facts warrant. Any order made by a referee under 
this paragraph shall have the same force and effect as if it were a 

judgment of the court, subject to review by the court upon applica- 

tion within 30 days. 

(6) COLLECTION. The liquidator may enforce any order or col- 
lect any judgment under sub. (5) by any lawful means. 

History: 1973 
c. 22 s. 12; 1979 c. 

102; 1991 
a. 316. 

645.58 Reinsurer's liability; arbitration clauses. 
(1) LIABILITY. Except as provided in this subsection and in s. 
646.35 (8) (e), the amount recoverable by the liquidator from a 

reinsurer shall not be reduced as a result of delinquency proceed- 
ings, regardless of any provision in the reinsurance contract or 
other agreement. Payment made directly to an insured or other 
creditor shall not diminish the reinsurer's obligation to the insur- 
er's estate except when any of the following applies: 

(a) The reinsurance contract or other agreement specifically 
provides for another payee of the reinsurance in the event of delin- 

quency proceedings, payment is made to the other payee, and the 

payment operates to extinguish the liability of the ceding insurer 
to the extent of the payment made by the reinsurer. 

(b) The reinsurer has assumed policy obligations of the ceding 

insurer as direct obligations of the reinsurer, payment is made to 
the payees under the policies, and the assumption operates to 
extinguish the liability of the ceding insurer to the extent assumed. 

(2) ARBITRATION. After December 31, 1989, a domestic 
insurer may not enter into a reinsurance contract that contains an 
arbitration provision permitting its reinsurer to require arbitration 

of an action on or related to the contract when the domestic insurer 
is subject to a delinquency proceeding under this subchapter. 

History: 1989 a. 23; 2003 a. 44, 261. 

645.59 Uncollected, unearned premiums. An agent or 
broker who is a resident of this state is not liable to the liquidator 

of a domestic or foreign insurer for the amount of any uncollected, 
unearned premium. 

History: 1987 a. 325. 

645.60 Applicability of claims settlement provisions 
to loss claims. Sections 645.46 (18), 645.61 (2) and (3),645.63 

(1), (3), (4) and (6),645.64 (3),645.65,645.71,645.86 and 645.87 
(2) do not apply to those loss claims that are subject to ch. 646 or 
to corresponding laws of other states that conform to s. 646.60 (1). 
In addition, ss. 645.61 (1),645.62 (1), 645.63 (2), 645.64 (1), (2) 
and (4), 645.83 (3) and 645.87 (1) do not apply to those loss claims 

under contracts subject to s. 646.35 or to corresponding laws of 
other states that conform to ss. 646.35 and 646.60 (1). 

History: 1979 
c. 109; 1985 

a. 216. 

645.61 Filing of claims. (1) DEADLINE FOR FILING. Proof of 
all claims must be filed with the liquidator in the form required by 
s. 645.62 on or before the last day for filing specified in the notice 
required under s. 645.47, except that proof of claims under s. 
645.68 (9) to (11) need not be filed at all, and proof of claims for 
unearned"premiums and claims for cash surrender values or other 
investment values in life insurance and annuities need not be filed 
unless the liquidator expressly so requires. 

(2) EXCUSED LATE FILINGS. For a good cause shown, the liqui- 
dator shall recommend and the court shall permit a claimant mak- 
ing a late filing to share in dividends, whether past or future, as if 
the claim were not late, to the extent that any such payment will 
not prejudice the orderly administration ofthe liquidation. Good 
cause includes but is not limited to the following: 

(a) That existence of a claim was not known to the claimant and 
which the claimant filed within 30 days after learning of it; 

(b) That a claim for unearned premiums or for cash surrender 
values or other investment values in life insurance or annuities 
which was not required to be filed was omitted from the liquida- 

tor's recommendations to the court under s. 645.71, and that it was 
filed within 30 days after the claimant learned of the omission; 

(c) That a transfer to a creditor was avoided under ss. 645.52 
to 645.54 or was voluntarily surrendered under s. 645.55, and that 
the filing satisfies the conditions of s. 645.55; 

(d) That valuation under s. 645.67 of security held by a secured 
creditor shows a deficiency, which is filed within 30 days after the 
valuation; and 

(e) That a claim was contingent and became absolute, and was 
filed within 30 days after it became absolute. 

(3) UNEXCUSED LATE FILINGS. The liquidator may consider 
any claim filed late which is not covered by sub. (2), and permit 
it to receive dividends, other than the first dividend, which are sub- 
sequently declared on any claims of the same or lower priority if 
the payment does not prejudice the orderly administration of the 
liquidation. The late-filing claimant shall receive, at each dis- 
tribution, the same percentage of the amount allowed on the late 
claim as is then being paid to other claimants of the same priority 
plus the same percentage of the amount allowed on the late claim 
as is then being paid to claimants of any lower priority. This shall 
continue until the late claim has been paid in full. 

(4) FILING OF CLAIMS BY FUNDS. Claims by funds under s. 
646.33 and corresponding provisions of funds of other jurisdic- 
tions that satisfy s. 646.60 (1 ) (b) shall be filed periodically by the 
funds pursuant to rules promulgated by the commissioner. 

History: 1971 
c. 260; 1979 c. 93, 102, 109. 

645.62 Proof of claim. (1) CONTENTS OF PROOF OF CLAIM. 
(a) Unless otherwise prescribed by the liquidator, a proof of claim 
shall consist of a verified statement that includes all of the follow- 
ing that are applicable: 

1. The particulars of the claim, including the consideration 
given for it. 

2. The identity and amount of the security on the claim. 

3. The payments made on the debt, if any. 

4. That the sum claimed is justly owing and that there is no 
setoff, counterclaim or defense to the claim. 

5. Any right of priority of payment or other specific right 
asserted by the claimant. 

6. A copy of any written instrument which is the foundation 
of the claim. 

7. In the case of any 3rd-party claim based on a liability 
policy issued by the insurer, a conditional release of the insured 
pursuant to s. 645.64 (1). 

8. The name and address of the claimant and the attorney, if 
any, who represents the claimant. 
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